Title 27 of the North Carolina Administrative Code
The North Carolina State Bar

Chapter 1
Rules and Regulations of the North Carolina State Bar

Editor’s Note: The Rules and Regulations of the North Carolina State Bar are published officially in the North Carolina Reports and the North Carolina
Administrative Code - Title 27. They may be cited properly with reference to the Administrative Code. For example, Rule 7.4 of the Revised Rules of Professional

Conduct would be cited as 27 NCAC 2 7 4.

SUBCHAPTER A

Organization of the North Carolina State Bar

Section .0200 Membership - Annual Membership
Fees

.0201 Classes of Membership
(a) Two Classes of Membership
Members of the North Carolina State Bar shall be divided into two classes:
active members and inactive members.
(b) Active Members
The active members shall be all persons who have obtained licenses entitling
them to practice law in North Carolina, including persons serving as justices or
judges of any state or federal court in this state, unless classified as inactive mem-
bers by the council. All active members must pay the annual membership fee.
(c) Inactive Members
(1) The inactive members shall include:
(A) all persons who have been admitted to the practice of law in North
Carolina but who the council has found are not engaged in the practice of
law or holding themselves out as practicing attorneys and who do not occu-
py any public or private position in which they may be called upon to give
legal advice or counsel or to examine the law or to pass upon the legal effect
of any act, document, or law, and
(B) those persons granted emeritus pro bono status by the council and
allowed to represent indigent clients on a pro bono basis under the super-
vision of active members working for nonprofit corporations organized
pursuant to Chapter 55A of the General Statutes of North Carolina for the
sole purpose of rendering legal services to indigents.
(2) Inactive members of the North Carolina State Bar may not practice law,
except as provided in this rule for persons granted emeritus pro bono status,
and are exempt from payment of membership dues during the period in
which they are inactive members. For purposes of the State Bar's member-
ship records, the category of inactive members shall be further divided into
the following subcategories:
(A) Retired/nonpracticing
This subcategory includes those members who are not engaged in the prac-
tice of law or holding themselves out as practicing attorneys and who are
retired, hold positions unrelated to the practice of law, or practice law in
other jurisdictions.
(B) Disability inactive status
This subcategory includes members who suffer from a mental or physical
condition which significantly impairs the professional judgment, perform-
ance, or competence of an attorney, as determined by the courts, the coun-
cil, or the Disciplinary Hearing Commission.
(C) Disciplinary suspensions/disbarments
This subcategory includes those members who have been suspended from

the practice of law or who have been disbarred by the courts, the council,
or the Disciplinary Hearing Commission for one or more violations of the
Rules of Professional Conduct.
(D) Administrative suspensions
This subcategory includes those members who have been suspended from
the practice of law, pursuant to the procedure set forth in Rule .0903 of
subchapter 1D, for failure to fulfill the obligations of membership.
(E) Emeritus pro bono status
This subcategory includes those members who are permitted by the coun-
cil to represent indigent persons under the supervision of active members
who are employed by nonprofit corporations duly authorized to provide
legal services to such persons. This status may be withdrawn by the coun-
cil for good cause shown pursuant to the procedure set forth in Rule .0903
of subchapter 1D.

History Note: Statutory Authority G.S. 84-16; G.S. 84-23

Readopted Effective December 8, 1994

Amended March 6, 2008

.0202 Register of Members
(a) Initial Registration with State Bar
Every member shall register by completing and returning to the North
Carolina State Bar a signed registration card containing the following informa-
tion:
(1) name and address;
(2) date;
(3) date passed examination to practice in North Carolina;
(4) date and place sworn in as an attorney in North Carolina;
(5) date and place of birth;
(6) list of all other jurisdictions where the member has been admitted to the
practice of law and date of admission;
(7) whether suspended or disbarred from the practice of law in any jurisdic-
tion or court, and if so, when and where, and when readmitted.
(b) Membership Records of State Bar
The secretary shall keep a permanent register for the enrollment of members
of the North Carolina State Bar. In appropriate places therein entries shall be
made showing the address of each member, date of registration and class of mem-
bership, date of transfer from one class to another, if any, date and period of sus-
pension, if any, and such other useful data which the council may from time to
time require.
(¢) Updating Membership Information.
Each year before July 1, every member shall provide or verify the member's
current name, mailing address, and e-mail address.
History Note: Statutory Authority G.S. 84-23; G.S. 84-34
Readopted Effective December 8, 1994
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Amended December 7, 1995; October 7, 2010

.0203 Annual Membership Fees; When Due

(a) Amount and Due Date

The annual membership fee shall be in the amount as provided by law and
shall be due and payable to the secretary of the North Carolina State Bar on
January 1 of each year and the same shall become delinquent if not paid before
July 1 of each year.

(b) Late Fee

Any attorney who fails to pay the entire annual membership fee in the
amount provided by law and the annual Client Security Fund assessment
approved by the North Carolina Supreme Court before July 1 of each year shall
also pay a late fee of $30.

(c) Waiver of All or Part of Dues
No part of the annual membership fee or Client Security Fund assessment

shall be prorated or apportioned to fractional parts of the year, and no part of the
membership fee or Client Security Fund assessment shall be waived or rebated
for any reason with the following exceptions:

(1) A person licensed to practice law in North Carolina for the first time by
examination shall not be liable for dues or the Client Security Fund assess-
ment during the year in which the person is admitted;

(2) A person licensed to practice law in North Carolina serving in the armed
forces, whether in a legal or nonlegal capacity, will be exempt from payment
of dues and Client Security Fund assessment for any year in which the mem-
ber is on active duty in the military service;

(3) A person licensed to practice law in North Carolina who files a petition
for inactive status on or before December 31 of a given year shall not be liable
for the membership fee or the Client Security Fund assessment for the fol-
lowing year if the petition is granted. A petition shall be deemed timely if it
is postmarked on or before December 31.

History Note: Statutory Authority G.S. 84-23; G.S. 84-34
Readopted Effective December 8, 1994
Amended September 7, 1995; December 7, 1995; March 7, 1996

.0204 Certificate of Insurance Coverage

(a) Before July 1 of each year, each active member shall submit a certificate to
the secretary of the North Carolina State Bar on a form provided by the secre-
tary stating whether the member is engaged in the private practice of law and, if
so, whether the member is covered by a policy of professional liability insurance
issued by an insurer legally permitted to provide coverage in North Carolina. The
certificate may be submitted in electronic form or in an original document. If,
after having most recently submitted a certificate of insurance coverage asserting
that the member is covered by a policy of professional liability insurance cover-
age, a member for any reason ceases to be insured, the member shall immediately
advise the North Carolina State Bar of the changed circumstances in writing.

(b) Any active member who fails to submit the certificate of insurance cover-
age required above in a timely fashion may be suspended from active member-
ship in the North Carolina State Bar in accordance with the procedures set forth
in Rule .0903 of subchapter D.

(¢) Any member failing to submit a certificate of insurance coverage in a time-
ly fashion shall pay a late fee of $30 to defray the administrative cost of enforc-
ing compliance with this rule; provided, however, that no late fee associated with
such failure shall be charged if the member is also liable for a late fee in regard to
failure to pay the annual membership fee or Client Security Fund assessment for
the same year in a timely fashion.

(d) Notwithstanding the foregoing:

(1) A person licensed to practice law in North Carolina for the first time by

examination shall not be required to file a certificate of insurance coverage

during the year in which the person is admitted;

(2) A person licensed to practice law in North Carolina serving in the armed

forces, in a legal or nonlegal capacity, shall not be required to file a certificate

of insurance coverage for any year in which the member is on active duty in
military service;

(3) A person licensed to practice law in North Carolina who files a petition

for inactive status on or before December 31 of a given year shall not be

required to file a certificate of insurance coverage for the following year if the
petition is granted. A petition shall be deemed timely if it is postmarked on

or before December 31.
History note: Statutory authority G.S. 84-23
Adopted October 1, 2003

Section .0800 Election and Appointment of State
Bar Councilors

.0801 Purpose

The purpose of these rules is to promulgate fair, open, and uniform proce-
dures to elect and appoint North Carolina State Bar councilors in all judicial
district bars. These rules should encourage a broader and more diverse partici-
pation and representation of all attorneys in the election and appointment of
councilors.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0802 Election - When Held; Notice; Nominations

(a) Every judicial district bar, in any calendar year at the end of which the
term of one or more of its councilors will expire, shall fill said vacancy or vacan-
cies at an election to be held during that year.

(b) The officers of the district bar shall fix the time and place of such election
and shall give to each active member (as defined in G.S. 84-16) of the district bar
a written notice thereof directed to him or her at his or her address on file with
the North Carolina State Bar, which notice shall be placed in the United States
Mail, postage prepaid, at least 30 days prior to the date of the election.

(c) The district bar shall submit its written notice of the election to the
North Carolina State Bar, at least six weeks before the date of the election.

(d) The North Carolina State Bar will, at its expense, mail these notices.

(e) The notice shall state the date, time and place of the election, give the
number of vacancies to be filled, identify how and to whom nominations may
be made before the election, and advise that all elections must be by a majori-
ty of the votes cast. If the election will be held at a meeting of the bar, the notice
will also advise that additional nominations may be made from the floor at the
meeting itself. In judicial districts that permit elections by mail, the notice to
members shall advise that nominations may be made in writing directed to the
president of the district bar and received prior to a date set out in the notice.
Sufficient notice shall be provided to permit nominations received from district
bar members to be included on the printed ballots.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

.0803 Election - Voting Procedures

(a) All nominations made either before or at the meeting shall be voted on
by secret ballot.

(b) Cumulative voting shall not be permitted.

(c) Nominees receiving a majority of the votes cast shall be declared elected.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

.0804 Procedures Governing Elections by Mail

(a) Judicial district bars may adopt bylaws permitting elections by mail, in
accordance with procedures approved by the N.C. State Bar Council and as set
out in this section.

(b) Only active members of the judicial district bar may participate in elec-
tions conducted by mail.

() In districts which permit elections by mail, the notice sent to members
referred to in Rule .0802(e) of this subchapter shall advise that the election will
be held by mail.

(d) The judicial district bar shall mail a ballot to each active member of the
judicial district bar at the member's address of record on file with the North
Carolina State Bar. The ballot shall be accompanied by written instructions and
shall state when and where the ballot should be returned.

(¢) Each ballot shall be sequentially numbered with a red identifying
numeral in the upper right hand corner of the ballot. The judicial district bar
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shall maintain appropriate records respecting how many ballots were mailed to
prospective voters in each election, as well as how many ballots are returned.
(£) Only original ballots will be accepted. No photocopied or faxed ballots
will be accepted. Voting by computer or electronic mail will not be permitted.
History Note: Statutory Authority G.S. 84-18; G.S. 84-23
Adopted November 5, 1999

.0805 Vacancies

The unexpired term of any councilor whose office has become vacant
because of resignation, death, or any cause other than the expiration of a term,
shall be filled within 90 days of the occurrence of the vacancy by an election
conducted in the same manner as above provided.

History Note: Statutory Authority G.S. 84-18; 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

.0806 Bylaws Providing for Geographical Rotation or Division of
Representation

Nothing contained herein shall prohibit the district bar of any judicial dis-
trict from adopting bylaws providing for the geographical rotation or division
of its councilor representation.

History Note: Statutory Authority G.S. 84-18; 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

Section .0900 Organization of the Judicial District
Bars

.0901 Bylaws

(a) Each judicial district bar shall adopt bylaws for its governance subject to
the approval of the council;

(b) Each judicial district bar shall submit its current bylaws to the secretary of
the North Carolina State Bar for review by the council on or before June 1, 1996;

(¢) Pending review by the council, any bylaws submitted to the secretary on
behalf of a judicial district bar or which already exist in the files of the secretary
shall be deemed official and authoritative.

(d) All amendments to the bylaws of any judicial district bar must be filed
with the secretary within 30 days of adoption and shall have no force and effect
until approved by the council.

(e) The secretary shall maintain an official record for each judicial district bar
containing bylaws which have been approved by the council or for which
approval is pending.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.0902 Annual Membership Fee

If a judicial district bar elects to assess an annual membership fee from its
active members pursuant to N.C.G.S. §84-18.1(b), the following procedures
shall apply:

(a) Notice to State Bar. The judicial district bar shall notify the North
Carolina State Bar of its election to assess an annual membership fee each year at
least thirty days prior to mailing to its members the first invoice therefore, spec-
ifying the amount of the annual membership fee, the date after which payment
will be delinquent, and the amount of any late fee for delinquent payment.

(b) Accounting to State Bar. No later than thirty days after the end of the
judicial district bar's fiscal year, the judicial district bar shall provide the North
Carolina State Bar with an accounting of the annual membership fees it collect-
ed during such judicial district bar's fiscal year.

() Delinquency Date. The date upon which the annual membership fee shall
be delinquent if not paid shall be not later than ninety days after, and not soon-
er than thirty days after, the date of the first invoice for the annual membership
fee. The delinquency date shall be stated on the invoice and the invoice shall
advise each member that failure to pay the annual membership fee must be
reported to the North Carolina State Bar and may result in suspension of the
member's license to practice law.

(d) Late Fee. Each judicial district bar may impose, but shall not be required,

to impose a late fee of any amount not to exceed fifteen dollars ($15.00) for non-
payment of the annual membership fee on or before the stated delinquency date.

(e) Members Subject to Assessment. Only those lawyers who are active mem-
bers of a judicial district bar may be assessed an annual membership fee. A lawyer
who joins a judicial district bar after the beginning of its fiscal year shall be
exempt from the obligation to pay the annual membership fee for that fiscal year
only if the lawyer can demonstrate that he or she previously paid an annual mem-
bership fee to another judicial district bar with a fiscal year that runs contermi-
nously, for a period of three (3) months or more, with the fiscal year of the
lawyer's new judicial district bar.

(f) Hardship Waivers. A judicial district bar may not grant any waiver from
the obligation to pay the judicial district bar's annual membership fee. A judicial
district bar may waive the late fee upon a showing of good cause.

(g) Reporting Delinquent Members to State Bar. Twelve months after the
date of the first invoice for the annual membership fee, the judicial district bar
shall report to the North Carolina State Bar all of its members who have not paid
the annual membership fee or any late fee.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted December 20, 2000

Amended March 6, 2008

.0903 Fiscal Period

To avoid conflict with the assessment of the membership fees for the North
Carolina State Bar, each judicial district bar that assesses a membership fee shall
adopt a fiscal year that is not a calendar year.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted December 20, 2000

Section .1000 Model Bylaws For Use by Judicial
District Bars

.1001 Name

The name of this district bar shall be THE DISTRICT BAR OF THE
JUDICIAL DISTRICT, and shall be here-
inafter referred to as the “district bar”.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1002 Authority and Purpose

The district bar is formed pursuant to the provisions of Chapter 84 of the
North Carolina General Statutes to promote the purposes therein set forth and
to comply with the duties and obligations therein or thereunder imposed upon
the Bar of this judicial district.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1003 Membership
The members of the district bar shall consist of two classes: active and inac-
tive.
() Active members: The active members shall be all persons who, at the time
of the adoption of these bylaws or any time thereafter
(1) are active members in good standing with the North Carolina State Bar;
and
(2) reside in the judicial district; or
(3) practice in the judicial district and elect to belong to the district bar as
provided in G.S. 84-16.
(b) Inactive members: The inactive members shall be all persons, who, at the
time of the adoption of these bylaws or at any time thereafter
(1) have been granted voluntary inactive status by the North Carolina State
Bar; and
(2) reside in the judicial district; and
(3) elect to participate, but not vote or hold office, in the district bar by giv-
ing written notice to the secretary of the district bar.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996
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.1004 Officers

The officers of the district bar shall be a president, a vice-president, and sec-
retary and/or treasurer who shall be selected and shall serve for the terms set out
herein.

(a) President: The president serving at the time these bylaws are effective shall
continue to serve for a term ending at the next annual meeting following the
adoption or effective date of these bylaws. The president for the following term
shall be the then current vice-president. Thereafter, the duly elected vice-presi-
dent shall automatically succeed to the office of the president for a term of one,
two, or three years.

(b) Vice-president: The vice-president serving at the time these bylaws are
effective shall continue to serve for a term ending at the next annual meeting fol-
lowing the adoption or effective date of these bylaws, at which time said vice-
president shall succeed to the office of the president. Thereafter, the vice-presi-
dent shall be elected at the annual meeting as hereinafter provided for a term of
one, two, or three years.

(¢) Secretary and/or treasurer: The secretary and/or the treasurer serving at the
time these bylaws are effective shall each continue to serve in their respective
offices until the expiration of the term of that office or until successors are
appointed by the president (or be elected by the active members of the district
bar), whichever occurs later. In all other years, the secretary and/or treasurer shall
be appointed by the president (or be elected by the active members of the district
bar) to serve for a term of one, two, or three years.

(d) Election: Before (or at) the annual meeting at which officers are to be
elected, the Nominating Committee shall submit the names of its nominees for
the office of vice-president to the secretary. Nominations from the floor shall be
permitted. If no candidate receives a majority of the votes cast, the candidate with
the lowest number of votes shall be eliminated and a run-off election shall imme-
diately be held among the remaining candidates. This procedure shall be repeat-
ed until a candidate receives a majority of the votes.!

(e) Duties: The duties of the officers shall be those usual and customary for
such officers, including such duties as may be from time to time designated by
resolution of the district bar, the North Carolina State Bar Council or the laws
of the State of North Carolina.

(f) Vacancies: If a vacancy in the office of the vice-president, secretary-treas-
urer occurs, the vacancy will be filled by the board of directors, if any, and if there
is no board of directors, then by the vote of the active members at a special meet-
ing of such members. The successor shall serve until the next annual meeting of
the district bar. If the office of the president becomes vacant, the vice-president
shall succeed to the office of the president and the board of directors, if any, and
if there is no board of directors, then by the vote of the active members at a spe-
cial meeting of such members, will select a new vice-president, who shall serve
until the next annual meeting,

(g) Notification: Within 10 days following the annual meeting, or the filling
of a vacancy in any office, the president shall notify the executive director of the
North Carolina State Bar of the names, addresses and telephone numbers of all
officers of the district bar.

(h) Record of bylaws: The president shall ensure that a current copy of these
bylaws is filed with the office of the senior resident superior court judge with the
Judicial District and with the executive director

of the North Carolina State Bar.

(i) Removal from office: The district bar, by a two-thirds vote of its active
members present at a duly called meeting, may, after due notice and an oppor-
tunity to be heard, remove from office any officer who has engaged in conduct
which renders the officer unfit to serve, or who has become disabled, or for other
good cause. The office of any officer who, during his or her term of office ceas-
es to be an active member of the North Carolina State Bar shall immediately be
deemed vacant and shall be filled as provided in Rule .1004(f) above.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1005 Councilor

The district bar shall be represented in the State Bar council by one or more
duly elected councilors, the number of councilors being determined pursuant to
G.S. 84-17. Any councilor serving at the time of the adoption of these bylaws
shall complete the term of office to which he or she was previously elected.

Thereafter, elections shall be held as necessary. Nominations shall be made and
the election held as provided in G.S. 84-18 and in Section .0800 et seq. of
Subchapter 1A of the Rules of the North Carolina State Bar (27 N.CA.C. 1A
.0800 et seq.). If more than one council seat is to be filled, separate elections shall
be held for each vacant seat. A vacancy in the office of councilor shall be filled as
provided by Rule .0804 of Subchapter 1A (27 N.C.A.C. 1A .0804).

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

Amended November 5, 1999

.1006 Annual Membership Fee
(a) Fach active member of the district bar shall:
(1) Pay such annual membership fee, if any; as is prescribed by a majority
vote of the active members of the district bar present and voting at a duly
called meeting of the district bar, provided, however, that such fee may
never exceed the amount of the annual membership fee currently imposed
by the North Carolina State Bar. Each member shall pay the annual district
bar membership fee at the time and place set forth in the notice thereof
mailed to the member by the secretary-treasurer; and
(2) Keep the secretary-treasurer notified of the member’s current mailing
address and telephone number.
(b) The annual membership fee shall be used to promote and maintain the
administration, activities and programs of the district bar.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996

.1007 Meetings

(a) Annual meetings: The district bar shall meet each ata
time and place designated by the president. The president, secretary or other offi-
cer shall mail or deliver written notice of the annual meeting to each active mem-
ber of the district bar at the member’s last known mailing address on file with the
district bar at least ten days before the date of the annual meeting and shall so
certify in the official minutes of the meeting. Notice of the meeting mailed by
the executive director of the North Carolina State Bar shall also satisfy the notice
requirement. Failure to mail or deliver the notice as herein provided shall invali-
date any action at the annual meeting.

(b) Special meetings: Special meetings, if any, may be called at any time by
the president or the vice-president. The president, secretary or other officer shall
mail or deliver written notice of the special meeting to each active member of the
district bar at the member’s last known mailing address on file with the district
bar at least ten days before the date of any special meeting. Such notice shall set
forth the time and place for the special meeting and the purpose(s) thereof.
Failure to mail or deliver the notice shall invalidate any action taken at a special
meeting.

(¢) Quorum: Twenty percent of the active members of the district bar shall
constitute a quorum, and a quorum shall be required to take official action on
behalf of the district bar.?

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1008 District Bar Finances

(a) Fiscal Year: The district bar's fiscal year shall begin on and
shall end on .

(b) Duties of treasurer: The treasurer shall maintain the funds of the district
bar on deposit, initiate any necessary disbursements and keep appropriate finan-
cial records.

(c) Annual financial report: Each before the annual
meeting, the treasurer shall prepare the district bar's annual financial report for
review by the board of directors, if any, and submission to the district bar's annu-
al meeting and the North Carolina State Bar.

(d) District bar checks: All checks written on district bar accounts (arising
from the collection of mandatory dues) that exceed $500 must be signed by two
of the following: (1) the treasurer, (2) any other officer, (3) another member of
the board of directors, or (4) the executive secretary/director, if any.

(e) Fidelity bond: If it is anticipated that receipts from membership fees will
exceed $20,000 for any fiscal year, the district bar shall purchase a fidelity bond

at least equal in amount to the anticipated annual receipts to indemnify the dis-
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trict bar for losses attributable to the malfeasance of the treasurer or any other
member having access to district bar funds.

(f) Taxpayer identification number: The treasurer shall be responsible for
obtaining a federal taxpayer identification number for the district bar.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

Amended July 22, 1999

.1009 Prohibited Activities

(a) Prohibited expenditures: Mandatory district bar dues, if any, shall not be
used for the purchase of alcoholic beverages, gifts to public officials, including
judges, charitable contributions, recreational activities or expenses of spouses of
district bar members or officers. However, such expenditures may be made from
funds derived entirely from the voluntary contributions of district bar members.

(b) Political expenditures: The district bar shall not make any expenditures to
fund political and ideological activities.

(c) Political activities: The district bar shall not engage in any political or ide-
ological conduct or activity, including the endorsement of candidates and the
taking or advocation of positions on political issues, referendums, bond elections,
and the like, however, the district bar, and persons speaking on its behalf, may
take positions on, or comment upon, issues relating to the regulation of the legal
profession and issues or matters relating to the improvement of the quality and
availability of legal services to the general public.

History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996

.1010 Committees
(a) Standing committee(s): The standing committees shall be the
Nominating Committee, Pro Bono Committee, Fee Dispute Resolution
Committee, Grievance Committee, and Professionalism Committee pro-
vided that, with respect to the Fee Dispute Resolution Committee and the
Grievance Committee, the district meets the State Bar guidelines relating
thereto.
(b) Fee Dispute Resolution Committee:
(1) The Fee Dispute Resolution Committee shall consist of at least six
but not more than eighteen persons appointed by the president to stag-
gered three-year terms as provided in the district bar’s Fee Dispute
Resolution Plan.
(2) The Fee Dispute Resolution Committee shall be responsible for
implementing a Fee Dispute Resolution Plan approved by the Council
of the North Carolina State Bar to resolve fee disputes efficiently, eco-
nomically, and expeditiously without litigation.
(c) Grievance Committee:
(1) The Grievance Committee shall consist of at least five but not more
than thirteen persons appointed by the president to staggered three
year terms as provided by the Rules and Regulations of the North
Carolina State Bar governing Judicial District Grievance Committees.
(2) The Grievance Committee shall assist the Grievance Committee of
the North Carolina State Bar by receiving grievances, investigating
grievances, evaluating grievances, informally mediating disputes, facil-
itating communication between lawyers and clients and referring
members of the public to other appropriate committees or agencies for
assistance.
(3) The Grievance Committee shall operate in strict accordance with
the rules and policies of the North Carolina State Bar with respect to
district bar grievance committees.
(d) Special Committees: Special committees may be created and
appointed by the president.
(e) Nominating Committee:
(1) The Nominating Committee shall be appointed by the officers (or
the board of directors) of the district bar and shall consist of at least
three active members of the district bar who are not officers or direc-
tors of the district bar.?
(2) The Nominating Committee shall meet as necessary for the pur-
pose of nominating active members of the district bar as candidates for
officers and councilor(s) and the board of directors, if any.
(3) The Nominating Committee members shall serve one-year terms

beginning on and ending on

(4) Any active member whose name is submitted for consideration for
nomination to any office or as a councilor must have indicated his or
her willingness to serve if selected.
(f) Pro Bono Committee:
(1) The Pro Bono Committee shall consist of at least five active mem-
bers of the district bar appointed by the president.
(2) The Pro Bono Committee shall meet at least once each quarter and
shall have the duty of encouraging members of the district bar to pro-
vide pro bono legal services. The committee shall also develop pro-
grams whereby attorneys not involved in other volunteer legal service
programs may provide pro bono legal service in their areas of concen-
tration and practice.
(3) The members of the Pro Bono Committee shall serve one-year
terms commencing on
(g) Professionalism Committee:
(1) The Professionalism Committee shall consist of the three immediate
past presidents of the district bar or such other members of the district bar
as shall be appointed by the president.
(2) The purpose of the Professionalism Committee shall be the promotion
of professionalism and thereby the bolstering of public confidence in the
legal profession. The committee may further enhance professionalism
through CLE programs and, when appropriate, through confidential peer
intervention in association with the Professionalism Support Initiative (PSI)
which is sponsored and supported by the Chief Justice’s Commission on
Professionalism. The PSI effort is to investigate and informally assist with
client-lawyer, lawyer-lawyer, and lawyer-judge relationships to ameliorate
disputes, improve communications, and repair relationships. The
Professionalism Committee shall have no authority to discipline any lawyer
or judge, or to force any lawyer or judge to take any action. The commit-
tee shall not investigate or attempt to resolve complaints of professional
misconduct cognizable under the Rules of Professional Conduct and shall
act in accordance with Rules 1.6(c) and 8.3 of the Rules of Professional
Conduct. The committee shall consult and work with the Chief Justice’s
Commission on Professionalism when appropriate.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996
Amended March 6, 2002; March 6, 2008

.1011 Board of Directors or Executive Committee
(a) Membership of board: A board of directors consisting of at least
active members of the district bar shall be elected. At all times, the
board of directors shall include at least one director from each county in the
judicial district. The board of directors serving when these bylaws become
effective shall continue to serve until the following annual meeting.
Beginning on immediately after the effective
date of these bylaws, the president shall appoint an initial board of directors
who shall serve three-year terms commencing on , except
that the terms of the initial members of the board shall be staggered at one-
year intervals to ensure continuity and experience. To effect the staggered

initial terms, the president will determine which of the initial members shall
serve terms of less than three years.

The State Bar councilor (or councilors) from the judicial district shall be
an ex officio member (or members) of the district bar board of directors or
Executive Committee.

(b) Terms of directors: After the initial staggered terms of the board of
directors expire, successors shall be elected by the active members at the
annual district bar meeting, as set out in Rule .1004(d) above, and Rule
.1011(c ) and (d) below. Following the completion of the initial staggered
terms, the directors shall serve three-year terms beginning on
following their election.

(c) Designated and at-large seats in multi-county districts: In muld-
county districts, one seat on the board of directors shall be set aside and des-
ignated for each county in the district. Only active members of the district
bar who reside or work in the designated county may be elected to a desig-
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nated county seat. All other seats on the board of directors shall be at-large
seats which may be filled by any active member of the district bar.

(d) Elections: When one or more seats on the board of directors become
vacant, an election shall be held at the annual meeting of the district bar.
Except as otherwise provided herein, the election shall be conducted as pro-
vided for in Rule .1004(d) above. The candidates receiving the highest
number of votes cast will be elected, regardless of whether any of the candi-
dates received a majority of the votes cast, provided that designated seats will
be filled by the candidates receiving the highest number of votes who live or
work in the designated county, regardless of whether any of the candidates
received a majority of the votes cast.

(e) Vacancies: If a vacancy occurs on the board of directors, the president
(or the board of directors) shall appoint a successor who shall serve until the
next annual meeting of the district bar. If the vacancy occurs in a designat-
ed seat for a particular county within the district, the successor will be
selected from among the active members of the district bar who live or work
in the designated county.

(f) Duties of board of directors: The board of directors shall have the
responsibilities described Rules .1004(f) and .1007(c ) above. The board of
directors shall also consult with the officers regarding any matters of district
bar business or policy arising between meetings and may act for the district
bar on an emergency basis if necessary, provided that any such action shall
be provisional pending its consideration by the district bar at its next duly
called meeting. The board of directors may not impose on its own authori-
ty any sort of fee upon the membership.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1012 Amendment of the Bylaws

The membership of the district bar, by a (majority, two-thirds, etc.) vote
of the active members present at any duly called meeting at which there is a
quorum present and voting throughout, may amend these bylaws in ways
not inconsistent with the constitution of the United States, the policies and
rules of the North Carolina State Bar and the laws of the United States and
North Carolina.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1013 Selection of Nominees for District Court Judge

Unless otherwise required by law, the following procedures shall be used
to determine the nominees to be recommended to the Governor pursuant
to N.C. Gen. Stat. §7A-142 for vacant district court judgeships in the judi-
cial district.

(a) Meeting for Nominations: The nominees shall be selected by secret,
written ballot of those members present at a meeting of the district bar
called for this purpose. Fifteen (15) days notice of the meeting shall be
given, by mail, to the last known address of each district bar member.
Alternatively, if a bylaw permitting elections by mail is adopted by the dis-
trict bar, the procedures set forth in the bylaw and in Rule .0804 of
Subchapter 1A of the Rules of the North Carolina State Bar (27 N.C.A.C.
1A, .0804), shall be followed.

(b) Candidates: Persons who want to be considered for the vacancy shall
notify the President in writing five (5) days prior to the meeting at which
the election will be conducted or, if the election is by mail, five (5) days
prior to the mailing of the ballots.

(c) Voting: Each district bar member may vote for three candidates.
Cumulative voting is prohibited.

(d) Submission to Governor: The three candidates receiving the highest
number of votes shall be the nominees to fill the vacancy on the district
court and their names, and vote totals, shall be transmitted to the Governor.
In the event of a tie for third place, the names of those candidates involved
in the tie shall be transmitted to the Governor together with the names of
the two candidates receiving the highest number of votes.

Statutory Authority G.S. 84-18.1; 84-23; 7A-142

Adopted February 27, 2003
Endnotes:

1. The procedure for voting for, and election of, councilors is set by

statute and rules of the North Carolina State Bar. District bar voting proce-
dure with regard to matters relating to district bar dues is now statutorily
prescribed in North Carolina General Statutes Section 84-18.1. The proce-
dure, but not the manner or method of conducting the vote, to submit
nominations to the governor to fill vacancies on the district court bench is
set forth in North Carolina General Statutes Section 7A-142. It is suggest-
ed that, for voting upon, and elections for, other district bar matters and
issues, the district bars be permitted to adopt bylaws providing for proce-
dures as may seem appropriate for each district bar. Such rules might address
notice provisions, including how much notice is given and permissible
methods of giving notice, what shall constitute a quorum (see footnote 2),
and how any such election shall be conducted (including whether or not
members must be present to vote, whether proxies will be permitted,
whether or not absentee or some other form of mail ballot will be allowed
and whether or not cumulative voting should be permitted when elections
for multiple candidates or positions are being conducted).

2. Consistent with the comment contained in footnote 1, each district
bar should be permitted to adopt bylaws providing for what shall constitute
a quorum based upon each district bar’s particular situation and circum-
stances. The above provision regarding quorum should be considered only
as a a suggestion, and individual district bars may wish to provide that a dif-
ferent percentage of the membership shall constitute a quorum. Other
methods of defining a quorum should also be permitted. For example, in
certain of the larger district bars, any quorum based on a percentage of the
membership, except for a very nominal percentage, may be difficult to
attain. One alternate quorum provision might read as follows: A quorum
shall be those present at any membership meeting for which proper notice
was given.

3. The composition of the Nominating Committee set forth above is a
suggestion only. The district bars may choose to constitute their nominat-
ing committees in a different manner, as for example, letting the committee
consist of the three most immediate past presidents of the district bar who
are still active members of the district bar as defined herein. Smaller district
bars may choose to have no Nominating Committee and nominate and
elect officers from the floor at the annual meeting of the district bar.

Section .1200 Filing Papers with and Serving
the North Carolina State Bar

.1201 When Papers Are Filed Under These Rules and Regulations

Whenever in these rules and regulation there is a requirement that peti-
tions, notices or other documents be filed with or served on the North
Carolina State Bar or the council, the same shall be filed with or served on
the secretary of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .1400 Rulemaking Procedures

.1401 Publication for Comment

(a) As a condition precedent to adoption, a proposed rule or amendment to
a rule must be published for comment as provided in subsection (c).

(b) A proposed rule or amendment to a rule must be presented to the
Executive Committee and the council prior to publication for comment, and
specifically approved for publication by both.

(¢) A proposed rule or amendment to a rule must be published for comment
in an official printed publication of the North Carolina State Bar that is mailed
to the membership at least 30 days in advance of its final consideration by the
council. The publication of any such proposal must be accompanied by a promi-
nent statement inviting all interested parties to submit comment to the North
Carolina State Bar at a specified postal or e-mail address prior to the next meet-
ing of the Executive Committee, the date of which shall be set forth.

History Note: Statutory Authority G.S. 84-23

Adopted August 23, 2007
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.1402 Review by the Executive Committee

At its next meeting following the publication or republication of any pro-
posed rule or amendment to a rule, the Executive Committee shall review the
proposal and any comment that has been received concerning the proposal. The
Executive Committee shall then:

(a) recommend the proposal’s adoption by the council;

(b) recommend the proposal’s adoption by the council with nonsubstantive
modification;

(c) recommend to the council that the proposal be republished with sub-
stantive modification;

(d) defer consideration of the matter to its next regular business meeting;

(e) table the matter; or

(f) reject the proposal.

History Note: Statutory Authority G.S. 84-23

Adopted August 23, 2007

.1403 Action by the Council and Review by the North Carolina Supreme Court

(a) Whenever the Executive Committee recommends adoption of any pro-
posed rule or amendment to a rule in accordance with the procedure set forth in
Rule .1402 above, the council at its next regular business meeting shall consider
the proposal, the Executive Committee’s recommendation, and any comment
received from interested parties, and:

(1) decide whether to adopt the proposed rule or amendment, subject to the

approval of the North Carolina Supreme Court as described in G.S. 84-21;

(2) reject the proposed rule or amendment; or

(3) refer the matter back to the Executive Committee for reconsideration.

(b) Any proposed rule or amendment to a rule adopted by the council shall
be transmitted by the secretary to the North Carolina Supreme Court for its
review on a schedule approved by the Court, but in no event later than 120 days
following the council’s adoption of the proposed rule or amendment.

(¢) No proposed rule or amendment to a rule adopted by the council shall
take effect unless and undl it is approved by order of the North Carolina
Supreme Court.

(d) The secretary shall promptly transmit the official text of any proposed rule
or amendment to a rule adopted by the council and approved by the North
Carolina Supreme Court to the Office of Administrative Hearings for publica-
tion in the North Carolina Administrative Code.

(e) Any action taken by the council or the North Carolina Supreme Court in

regard to any proposed rule or amendment to a rule shall be reported in the next
issue of the printed publication referenced in Rule .1401 above.

History Note: Statutory Authority G.S. 84-23

Adopted August 23, 2007
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chairperson of the multi-district grievance committee shall certify in writing
the establishment of the district grievance committee to the secretary of the
North Carolina State Bar. The active members of each participating judicial
district may adopt a set of bylaws not inconsistent with these rules by major-
ity vote of the active members of each participating judicial district present at
a duly called meeting of each participating judicial district bar, at which a
quorum is present. The chairperson of the multi-district grievance commit-
tee shall promptly provide a copy of any such bylaws to the secretary of the
North Carolina State Bar.

(c) Appointment of District Grievance Committee Members

(1) Members of District Committees - Each district grievance committee
shall be composed of not fewer than five nor more than 21 members, all of
whom shall be active members in good standing both of the judicial district
bar to which they belong and of the North Carolina State Bar. In addition to
the attorney members, each district grievance committee may also include
one to five public members who have never been licensed to practice law in
any jurisdiction. Public members shall not perform investigative functions
regarding grievances but in all other respects shall have the same authority as
the attorney members of the district grievance committee.

(2) Chairperson - The chairperson of the district grievance committee shall
be selected by the president of the judicial district and shall serve at his or her
pleasure. Alternatively, the chairperson may be selected and removed as pro-
vided in the district bar bylaws.

(3) Selection of Attorney and Public Members - The attorney and public
members of the district grievance committee shall be selected by and serve at the
pleasure of the president of the judicial district bar and the chairperson of the
district grievance committee. Alternatively, the district grievance committee
members may be selected and removed as provided in the district bar bylaws.
(4) Term and Replacement of Members - The members of the district griev-
ance committee, including the chairperson, shall be appointed for staggered
three-year terms, except that the president and chairperson shall appoint
some of the initial committee members to terms of less than three years, to
effectuate the staggered terms. No member shall serve more than one term,
without first having rotated off the committee for a period of at least one year
between three-year terms. Any member who resigns or otherwise becomes
ineligible to continue serving as a member shall be replaced by appointment
by the president of the judicial district bar and the chairperson of the com-
mittee or as provided in the district bar bylaws as soon as practicable.
History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended October 7, 2010

.0202 Jurisdiction & Authority of District Grievance Committees

(a) District Grievance Committees are Subject to the Rules of the North
Carolina State Bar - The district grievance committee shall be subject to the rules
and regulations adopted by the Council of the North Carolina State Bar.

(b) Grievances Filed with District Grievance Committee - A district griev-
ance committee may investigate and consider grievances filed against attorneys
who live or maintain offices within the judicial district and which are filed in the
first instance with the chairperson of the district grievance committee. The chair-
person of the district grievance committee will immediately refer to the State Bar
any grievance filed locally in the first instance which

(1) alleges misconduct against a member of the district grievance committee;

(2) alleges that any attorney has embezzled or misapplied client funds; or

(3) alleges any other serious violation of the Rules of Professional Conduct

which may be beyond the capacity of the district grievance committee to

investigate.

(c) Grievances Referred to District Grievance Committee - The district
grievance committee shall also investigate and consider such grievances as are
referred to it for investigation by the counsel of the North Carolina State Bar.

(d) Grievances Involving Fee Disputes

(1) Notice to Complainant of Fee Dispute Resolution Program - If a griev-

ance filed initially with the district bar consists solely or in part of a fee dis-

pute, the chairperson of the district grievance committee shall notify the
complainant in writing within 10 working days of receipt of the grievance
that the complainant may elect to participate in the North Carolina State Bar

Fee Dispute Resolution Program. If the grievance consists solely of a fee dis-
pute, the letter to the complainant shall follow the format set out in Rule
.0208 of this subchapter. If the grievance consists in part of matters other
than a fee dispute, the letter to the complainant shall follow the format set
out in Rule .0209 of this subchapter. A respondent attorney shall not have
the right to elect to participate in fee arbitration.

(2) Handling Claims Not Involving Fee Dispute - Where a grievance alleges
multiple claims, the allegations not involving a fee dispute will be handled in
the same manner as any other grievance filed with the district grievance com-
mittee.

(3) Handling Claims Not Submitted to Fee Dispute Resolution by
Complainant - If the complainant elects not to participate in the State Bar’s
Fee Dispute Resolution Program, or fails to notify the chairperson that he or
she elects to participate within 20 days following mailing of the notice
referred to in Rule .0202(d)(1) above, the grievance will be handled in the
same manner as any other grievance filed with the district grievance com-
mittee.

(4) Referral to Fee Dispute Resolution Program - Where a complainant
timely elects to participate in fee dispute resolution, and the judicial district
in which the respondent attorney maintains his or her principal office has a
fee dispute resolution committee, the chairperson of the district grievance
committee shall refer the portion of the grievance involving a fee dispute to
the judicial district fee dispute resolution committee. If the judicial district in
which the respondent attorney maintains his or her principal office does not
have a fee dispute resolution committee, the chairperson of the district griev-
ance committee shall refer the portion of the grievance involving a fee dispute
to the State Bar Fee Dispute Resolution Program for resolution. If the griev-
ance consists entirely of a fee dispute, and the complainant timely elects to
participate in fee dispute resolution, no grievance file will be established.

() Authority of District Grievance Committees - The district grievance

committee shall have authority to

(1) assist a complainant who requests assistance to reduce a grievance to writ-
ing;

(2) investigate complaints described in Rule .0202(b) and(c) above by inter-
viewing the complainant, the attorney against whom the grievance was filed
and any other persons who may have relevant information regarding the
grievance and by requesting written materials from the complainant, respon-
dent attorney, and other individuals;

(3) explain the procedures of the district grievance committee to com-
plainants and respondent attorneys;

(4) find facts and recommend whether or not the State Bar’s Grievance
Committee should find that there is probable cause to believe that the respon-
dent has violated one or more provisions of the Revised Rules of Professional
Conduct. The district grievance committee may also make a recommenda-
tion to the State Bar regarding the appropriate disposition of the case, includ-
ing referral to the Lawyer Assistance Program pursuant to Rule .0112(j) or to
a program of law office management training approved by the State Bar;

(5) draft a written report stating the grounds for the recommended disposi-
tion of a grievance assigned to the district grievance committee;

(6) notify the complainant and the respondent attorney where the district
grievance committee recommends that the State Bar find that there is no
probable cause to believe that the respondent has violated the Rules of
Professional Conduct. Where the district grievance committee recommends
that the State Bar find that there is probable cause to believe that the respon-
dent has violated one or more provisions of the Rules of Professional
Conduct, the committee shall notify the respondent attorney of its recom-
mendation and shall notify the complainant that the district grievance com-
mittee has concluded its investigation and has referred the matter to the State
Bar for final resolution. Where the district grievance committee recommends
a finding of no probable cause, the letter of notification to the respondent
attorney and to the complainant shall follow the format set out in Rule .0210
of this subchapter. Where the district grievance committee recommends a
finding of probable cause, the letter of notification to the respondent attor-
ney shall follow the format set out in Rule .0211 of this subchapter. The let-
ter of notification to the complainant shall follow the format set out in Rule
.0212 of this subchapter;
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ices performed by such law student;

(6) certify in writing that he or she has read and is familiar with the North
Carolina Revised Rules of Professional Conduct and the opinions interpretive
thereof.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001; March 6, 2008

.0204 Form and Duration of Certification

Upon receipt of the written materials required by Rule .0203(3) and (6) and
Rule .0205(6), the North Carolina State Bar shall certify that the law student may
serve as a legal intern. The certification shall be subject to the following limitations:

(a) Duration. The certification shall be effective for 18 months or until the
announcement of the results of the first bar examination following the legal
intern's graduation whichever is earlier. If the legal intern passes the bar exami-
nation, the certification shall remain in effect until the legal intern is sworn-in by
a court and admitted to the bar.

(b) Withdrawal of Certification. The certification shall be withdrawn by the
State Bar, without hearing or a showing of cause, upon receipt of

(1) notice from a representative of the legal intern's law school, authorized to

act by the dean of the law school, that the legal intern has not graduated but

is no longer enrolled;

(2) notice from a representative of the legal intern's law school, authorized to

act by the dean of the law school, that the legal intern is no longer in good

standing at the law school;

(3) notice from a supervising attorney that the supervising attorney is no

longer supervising the legal intern and that no other qualified attorney has

assumed the supervision of the legal intern; or

(4) notice from a judge before whom the legal intern has appeared that the

certification should be withdrawn.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001

.0205 Supervision
(a) A supervising attorney shall
(1) be an active member of the North Carolina State Bar who has practiced
law as a full-time occupation for at least two years;
(2) supervise no more than two legal interns concurrently, provided, howev-
er, there is no limit on the number of legal interns who may be supervised
concurrently by an attorney who is a full-time member of a law school's fac-
ulty or staff whose primary responsibility is supervising legal interns in a legal
aid clinic and, further provided, that an attorney who supervises legal interns
through an externship or out-placement program of a law school legal aid
clinic may supervise up to five legal interns;
(3) assume personal professional responsibility for any work undertaken by a
legal intern while under his or her supervision;
(4) assist and counsel with a legal intern in the activities permitted by these
rules and review such activities with the legal intern, all to the extent required
for the proper practical training of the legal intern and the protection of the
client;
(5) read, approve and personally sign any pleadings or other papers prepared
by a legal intern prior to the filing thereof, and read and approve any docu-
ments prepared by a legal intern for execution by a client or third party prior
to the execution thereof;
(6) prior to commencing the supervision, assume responsibility for supervis-
ing a legal intern by filing with the North Carolina State Bar a signed notice
setting forth the period during which the supervising attorney expects to
supervise the activities of an identified legal intern, and that the supervising
attorney will adequately supervise the legal intern in accordance with these
rules; and
(7) notify the North Carolina State Bar in writing promptly whenever the
supervision of a legal intern ceases.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended June 7, 2001; March 6, 2002; March 6, 2008

.0206 Activities

(a) A properly certified legal intern may engage in the activities provided in
this rule under the supervision of an attorney qualified and acting in accordance
with the provisions of Rule .0205 of this subchapter.

(b) Without the presence of the supervising attorney, a legal intern may give
advice to a client, including a government agency, on legal matters provided that
the legal intern gives a clear prior explanation that the legal intern is not an attor-
ney and the supervising attorney has given the legal intern permission to render
legal advice in the subject area involved.

(c) A legal intern may represent an eligible person, the state in criminal pros-
ecutions, a criminal defendant who is represented by the public defender, or a
government agency in any proceeding before a federal, state, or local tribunal,
including an administrative agency, if prior consent is obtained from the tribu-
nal or agency upon application of the supervising attorney. Each appearance
before the tribunal or agency shall be subject to any limitations imposed by the
tribunal or agency including, but not limited to, the requirement that the super-
vising attorney physically accompany the legal intern.

(d) In all cases under this rule in which a legal intern makes an appearance
before a tribunal or agency on behalf of a client who is an individual, the legal
intern shall have the written consent in advance of the client. The client shall
be given a clear explanation, prior to the giving of his or her consent, that the
legal intern is not an attorney. This consent shall be filed with the tribunal and
made a part of the record in the case. In all cases in which a legal intern makes
an appearance before a tribunal or agency on behalf a government agency, the
consent of the government agency shall be presumed if the legal intern is par-
ticipating in an internship program of the government agency. A statement
advising the court of the legal intern’s participation in an internship program
of the government agency shall be filed with the tribunal and made a part of
the record in the case.

(e) In all cases under this rule in which a legal intern is permitted to make an
appearance before a tribunal or agency, subject to any limitations imposed by the
tribunal, the legal intern may engage in all activities appropriate to the represen-
tation of the client, including, without limitation, selection of and argument to
the jury, examination and cross-examination of witnesses, motions and argu-
ments thereon, and giving notice of appeal.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001; March 6, 2002; March 6, 2008

.0207 Use of Student’s Name
(a) A legal intern's name may properly
(1) be printed or typed on briefs, pleadings, and other similar documents on
which the legal intern has worked with or under the direction of the supervis-
ing attorney, provided the legal intern is clearly identified as a legal intern cer-
tified under these rules, and provided further that the legal intern shall not sign
his or her name to such briefs, pleadings, or other similar documents;
(2) be signed to letters written on the letterhead of the supervising attorney,
legal aid clinic, or government agency, provided there appears below the legal
intern's signature a clear identification that the legal intern is certified under
these rules. An appropriate designation is "Certified Legal Intern under the
Supervision of [supervising attorney]"; and
(3) be printed on a business card, provided the name of the supervising attor-
ney also appears on the business card and there appears below the legal
intern's name a clear statement that the legal intern is certified under these
rules. An appropriate designation is "Certified Legal Intern under the
Supervision of [supervising attorney]."
(b) A student's name may not appear on the letterhead of a supervising attor-
ney, legal aid clinic, or government agency.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended June 7, 2001; March 6, 2008; October 7, 2010
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given to any active member who does not practice in North Carolina or represent
North Carolina clients on matters governed by North Carolina law and who is:

(1) A full-time teacher at the School of Government (formerly the Institute

of Government) of the University of North Carolina;

(2) A full-time teacher at a law school in North Carolina that is accredited by

the American Bar Association; or

(3) A full-time teacher of law-related courses at a professional school accred-

ited by its respective professional accrediting agency.

(f) Special Circumstances Exemptions. The board may exempt an active
member from the continuing legal education requirements for a period of not
more than one year ata time upon a finding by the board of special circumstances
unique to that member constituting undue hardship or other reasonable basis for
exemption, or for a longer period upon a finding of a permanent disability.

(g) Pro Hac Vice Admission. Nonresident attorneys from other jurisdictions
who are temporarily admitted to practice in a particular case or proceeding pur-
suant to the provisions of G.S. 84-4.1 shall not be subject to the requirements of
these rules.

(h) Senior Status Exemption. The board may exempt an active member from
the continuing legal education requirements if

(1) the member is sixty-five years of age or older and

(2) the member does not render legal advice to or represent a client unless the

member associates with another active member who assumes responsibility

for the advice or representation.

(i) CLE Record During Exemption Period. During a calendar year in which
the records of the board indicate that an active member is exempt from the
requirements of these rules, the board shall not maintain a record of such mem-
ber's attendance at accredited continuing legal education activities. Upon the ter-
mination of the member's exemption, the member may request carry over cred-
it up to a maximum of twelve (12) credits for any accredited continuing legal
education activity attended during the calendar year immediately preceding the
year of the termination of the exemption. Appropriate documentation of atten-
dance at such activities will be required by the board.

(j) Permanent Disability. Attorneys who have a permanent disability that
makes attendance at CLE programs inordinately difficult may file a request for a
permanent substitute program in lieu of attendance and shall therein set out con-
tinuing legal education plans tailored to their specific interests and physical abil-
ity. The board shall review and approve or disapprove such plans on an individ-
ual basis and without delay.

(k) Application for Substitute Compliance and Exemptions. Other requests
for substitute compliance, partial waivers, other exemptions for hardship or
extenuating circumstances may be granted by the board on a yearly basis upon
written application of the attorney.

(1) Bar Examiners. Credit is earned through service as a bar examiner of the
North Carolina Board of Law Examiners. The board will award 12 hours of CLE
credit for the preparation and grading of a bar examination by a member of the
North Carolina Board of Law Examiners.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended February 12, 1997; October 1, 2003; March 3, 2005; October 7,
2010

.1518 Continuing Legal Education Program
(a) Each active member subject to these rules shall complete 12 hours of
approved continuing legal education during each calendar year beginning January
1, 1988, as provided by these rules and the regulations adopted thereunder.
(b) Of the 12 hours
(1) at least 2 hours shall be devoted to the area of professional responsibility
or professionalism or any combination thereof; and
(2) effective January 1, 2002, at least once every three calendar years, each
member shall complete an hour of continuing legal education instruction on
substance abuse and debilitating mental conditions, as defined in Rule .1602
(c). This hour shall be credited to the 12 hour requirement set forth in Rule
.1518(a) above but shall be in addition to the requirement of Rule
.1518(b)(1) above. To satisfy this requirement, a member must attend an
accredited program on substance abuse and debilitating mental conditions

that is at least one hour long.

(c) Members may carry over up to 12 credit hours earned in one calendar year
to the next calendar year, which may include those hours required by Rule
.1518(b) above. Additionally, a newly admitted active member may include as
credit hours which may be carried over to the next succeeding year, any approved
CLE hours earned after that member’s graduation from law school.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended February 12, 1997; March 3, 1999; November 6, 2001; October
1, 2003

.1519 Accreditation Standards

The board shall approve continuing legal education activities which meet the
following standards and provisions.

() They shall have significant intellectual or practical content and the pri-
mary objective shall be to increase the participant's professional competence and
proficiency as a lawyer.

(b) They shall constitute an organized program of learning dealing with mat-
ters directly related to the practice of law, professional responsibility, profession-
alism, or ethical obligations of lawyers.

(¢) Credit may be given for continuing legal education activities where live
instruction is used or mechanically or electronically recorded or reproduced
material is used, including videotape or satellite transmitted programs.

Subject to the limitations set forth in Rule .1604(e) of this subchapter, cred-
it may also be given for continuing legal education activities on CD-ROM and
on a computer website accessed via the Internet.

(d) Continuing legal education materials are to be prepared, and activi-
ties conducted, by an individual or group qualified by practical or academ-
ic experience.

Credit shall not be given for any continuing legal education activity taught or
presented by a disbarred lawyer except a course on professional responsibility
(including a course or program on the effects of substance abuse and chemical
dependency, or debilitating mental conditions on a lawyer’s professional respon-
sibilities). The advertising for the activity shall disclose the lawyer’s disbarment.

(e) Continuing legal education activities shall be conducted in a setting phys-
ically suitable to the educational activity of the program and, when appropriate,
equipped with suitable writing surfaces or sufficient space for taking notes.

(f) Thorough, high quality, and carefully prepared written materials should
be distributed to all attendees at or before the time the course is presented. These
may include written materials printed from a computer presentation, computer
website, or CD-ROM. A written agenda or outline for a presentation satisfies
this requirement when written materials are not suitable or readily available for a
particular subject. The absence of written materials for distribution should, how-
ever, be the exception and not the rule.

(g) Any accredited sponsor must remit fees as required and keep and main-
tain attendance records of each continuing legal education program sponsored
by it, which shall be furnished to the board in accordance with regulations.

(h) Except as provided in Rules .1501 and.1604

of this subchapter, in-house continuing legal education and self-study shall
not be approved or accredited for the purpose of complying with Rule .1518 of
this subchapter.

(i) Programs that cross academic lines, such as accounting-tax seminars,
may be considered for approval by the board. However, the board must be sat-
isfied that the content of the activity would enhance legal skills or the ability to
practice law.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended March 1, 2001; October 1, 2003; February 5, 2009

.1520 Accreditation of Sponsors and Programs

(a) Accreditation of Sponsors. An organization desiring accreditation as an
accredited sponsor of courses, programs, or other continuing legal education
activities may apply for accredited sponsor status to the board. The board shall
approve a sponsor as an accredited sponsor if it is satisfied that the sponsor’s pro-
grams have met the standards set forth in Rule .1519 of this subchapter and reg-
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ulations established by the board.

(b) Presumptive Approval for Accredited Sponsors.
(1) Once an organization is approved as an accredited sponsor, the continu-
ing legal education programs sponsored by that organization are presump-
tively approved for credit and no application must be made to the board for
approval. The board may at any time revoke the accreditation of an accredit-
ed sponsor for failure to satisfy the requirements of Rule .1512 and Rule
.1519 of this subchapter, and for failure to satisfy the Regulations Governing
the Administration of the Continuing Legal Education Program set forth in
Section .1600 of this subchapter.
(2) The board may evaluate a program presented by an accredited sponsor
and, upon a determination that the program does not satisfy the require-
ments of Rule .1519, notify the accredited sponsor that any presentation of
the same program, the date for which was not included in the announcement
required by Rule .1520(e) below; is not approved for credit. Such notice shall
be sent by the board to the accredited sponsor within 45 days after the receipt
of the announcement. The accredited sponsor may request reconsideration of
such a decision by submitting a letter of appeal to the board within 15 days
of receipt of the notice of disapproval. The decision by the board on an appeal
is final.
(¢) Unaccredited Sponsor Request for Program Approval.
(1) Any organization not accredited as an accredited sponsor that desires
approval of a course or program shall apply to the board. The board shall
adopt regulations to administer the accreditation of such programs consistent
with the provisions of Rule .1519 of this subchapter. Applicants denied
approval of a program may request reconsideration of such a decision by sub-
mitting a letter of appeal to the board within 15 days of receipt of the notice
of disapproval. The decision by the board on an appeal is final.

(2) The board may at any time decline to accredit CLE programs offered by

a non-accredited sponsor for a specified period of time, as determined by the

board, for failure to comply with the requirements of Rule .1512, Rule .1519

and Section .1600 of this subchapter.

(d) Member Request for Program Approval. An active member desiring
approval of a course or program that has not otherwise been approved shall apply
to the board. The board that shall adopt regulations to administer approval
requests consistent with the requirements Rule .1519 of this subchapter.
Applicants denied approval of a program may request reconsideration of such a
decision by submitting a letter of appeal to the board within 15 days of the receipt
of the notice of disapproval. The decision by the board on an appeal is final.

(e) Program Announcements of Accredited Sponsors. At least 50 days prior
to the presentation of a program, an accredited sponsor shall file an announce-
ment, on a form prescribed by the board, notifying the board of the dates and
locations of presentations of the program and the sponsor's calculation of the
CLE credit hours for the program.

(f) Records. The board may provide by regulation for the accredited sponsor,
unaccredited sponsor, or active member for whom a continuing legal education
program has been approved to maintain and provide such records as required by
the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended February 27, 2003; March 3, 2005; October 7, 2010

.1521 Credit Hours

The board may designate by regulation the number of credit hours to be
earned by participation, including, but not limited to, teaching, in continuing
legal education activities approved by the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1522 Annual Report and Compliance Period

(a) Annual Written Report. Commencing in 1989, each active member of
the North Carolina State Bar shall provide an annual written report to the North
Carolina State Bar in such form as the board shall prescribe by regulation con-
cerning compliance with the continuing legal education program for the pre-
ceding year or declaring an exemption under Rule .1517 of this subchapter. The

annual report form shall be corrected, if necessary, signed by the member, and
promptly returned to the State Bar. Upon receipt of a signed annual report form,
appropriate adjustments shall be made to the member's continuing legal educa-
tion record with the State Bar. No further adjustments shall thereafter be made
to the member's continuing legal education record unless, on or before July 31
of the year in which the report form is mailed to members, the member shows
good cause for adjusting the member's continuing legal education record for the
preceding year.

(b) Compliance Period. The period for complying with the requirements of
Rule .1518 of this subchapter is January 1 to December 31. A member may
complete the requirements for the year on or by the last day of February of the
succeeding year provided, however, that this additional time shall be considered
a grace period and no extensions of this grace period shall be granted. All mem-
bers are encouraged to complete the requirements within the appropriate calen-
dar year.

() Report. Prior to January 31 of each year, the prescribed report form con-
cerning compliance with the continuing legal education program for the pre-
ceding year shall be mailed to all active members of the North Carolina State Bar.

(d) Late Filing Penalty. Any attorney who, for whatever reasons, files the
report showing compliance or declaring an exemption after the due date of the
last day of February shall pay a $75.00 late filing penalty. This penalty shall be
submitted with the report. A report that is either received by the board or post-
marked on or before the due date shall be considered timely filed. An attorney
who s issued a notice to show cause pursuant to Rule .1523(b) shall pay a late
compliance fee of $125.00 pursuant to Rule .1523(¢) of this subchapter. The
board may waive the late filing penalty or the late compliance fee upon a show-
ing of hardship or serious extenuating circumstances or other good cause.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended October 1, 2003; March 3, 2005; March 2, 2006; October 9,
2008

.1523 Noncompliance

(a) Failure to Comply with Rules May Result in Suspension

A member who is required to file a report of CLE credits and does not do so
or who fails to meet the minimum requirements of these rules, including the
payment of duly assessed penalties and attendee fees, may be suspended from the
practice of law in the state of North Carolina.

(b) Notice of Failure to Comply

The board shall notify a member who appears to have failed to meet the
requirements of these rules that the member will be suspended from the practice
of law in this state, unless the member shows good cause in writing why the sus-
pension should not be made or the member shows in writing that he or she has
complied with the requirements within the 30-day period after service of the
notice. Notice shall be served on the member by mailing a copy thereof by reg-
istered or certified mail return receipt requested to the last-known address of the
member according to the records of the North Carolina State Bar or such later
address as may be known to the person effecting the service. Notice may also be
served by personal service by a State Bar investigator or any other person author-
ized pursuant to Rule 4 of the North Carolina Rules of Civil Procedure to serve
process.

(¢) Entry of Order of Suspension Upon Failure to Respond to Notice to
Show Cause

If a written response attempting to show good cause is not postmarked or
received by the board by the last day of the 30-day period after the member was
served with the notice to show cause upon the recommendation of the board and
the Administrative Committee, the council may enter an order suspending the
member from the practice of law. The order shall be entered and served as set
forth in Rule .0903(c) of this subchapter.

(d) Procedure Upon Submission of a Timely Response to a Notice to Show
Cause

(1) Consideration by the Board

If the member files a timely written response to the notice, the board shall

consider the matter at its next regularly scheduled meeting or may delegate

consideration of the matter to a duly appointed committee of the board. If
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the matter is delegated to a committee of the board and the committee deter-

mines that good cause has not been shown, the member may file an appeal

to the board. The appeal must be filed within 30 calendar days of the date of

the letter notifying the member of the decision of the committee. The board

shall review all evidence presented by the member to determine whether good

cause has been shown or to determine whether the member has complied

with the requirements of these rules within the 30-day period after service of

the notice to show cause.

(2) Recommendation of the Board

The board shall determine whether the member has shown good cause why

the member should not be suspended. If the board determines that good

cause has not been shown or that the member has not shown compliance

with these rules within the 30-day period after service of the notice to show

cause, then the board shall refer the matter to the Administrative Committee

for hearing together with a written recommendation to the Administrative

Committee that the member be suspended.

(3) Consideration by and Recommendation of the Administrative

Committee

The Administrative Committee shall consider the matter at its next regular-

ly scheduled meeting. The burden of proof shall be upon the member to

show cause by clear, cogent, and convincing evidence why the member

should not be suspended from the practice of law for the apparent failure to

comply with the rules governing the continuing legal education program.

Except as set forth above, the procedure for such hearing shall be as set forth

in Rule .0903(d)(1) and (2) of this subchapter.

(4) Order of Suspension

Upon the recommendation of the Administrative Committee, the council

may determine that the member has not complied with these rules and may

enter an order suspending the member from the practice of law. The order

shall be entered and served as set forth in Rule .0903(d)(3) of this subchap-

ter.

(e) Late Compliance Fee

Any member to whom a notice to show cause is issued pursuant to paragraph
(b) above shall pay a late compliance fee as set forth in Rule .1522(d) of this sub-
chapter; provided, however, upon a showing of good cause as determined by the
board as described in paragraph (d)(2) above, the fee may be waived.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended March 7, 1996; March 6, 1997; February 3, 2000; October 1,
2003; October 9, 2008

.1524 Reinstatement

(a) Reinstatement Within 30 Days of Service of Suspension Order

A member who is suspended for noncompliance with the rules governing the
continuing legal education program may petition the secretary for an order of rein-
statement of the member’s license at any time up to 30 days after the service of the
suspension order upon the member. The secretary shall enter an order reinstating
the member to active status upon receipt of a timely written request and satisfac-
tory showing by the member that the member cured the continuing legal educa-
tion deficiency for which the member was suspended. Such member shall not be
required to file a formal reinstatement petition or pay a $250 reinstatement fee.

(b) Procedure for Reinstatement More that 30 Days After Service of the
Order of Suspension

Except as noted below, the procedure for reinstatement more than 30 days
after service of the order of suspension shall be as set forth in Rule .0904(c) and
(d) of this subchapter, and shall be administered by Administrative Committee.

(c) Reinstatement Petition

At any time more than 30 days after service of an order of suspension on a
member, a member who has been suspended for noncompliance with the rules
governing the continuing legal education program may seek reinstatement by fil-
ing a reinstatement petition with the secretary. The secretary shall transmit a copy
of the petition to each member of the board. The reinstatement petition shall
contain the information and be in the form required by Rule .0904(c) of this
subchapter. If not otherwise set forth in the petition, the member shall attach a
statement to the petition in which the member shall state with particularity the

accredited legal education courses which the member has attended and the num-
ber of credit hours obtained in order to cure any continuing legal education defi-
ciency for which the member was suspended.

(d) Reinstatement Fee

In lieu of the $125.00 reinstatement fee required by Rule .0904(c)(4)(A), the
petition shall be accompanied by a reinstatement fee payable to the board, in the
amount of $250.00.

(e) Determination of Board; Transmission to Administrative Committee

Within 30 days of the filing of the petition for reinstatement with the secre-
tary, the board shall determine whether the deficiency has been cured. The
board's written determination and the reinstatement petition shall be transmit-
ted to the secretary within five days of the determination by the board. The sec-
retary shall transmit a copy of the petition and the board's recommendation to
each member of the Administrative Committee.

(f) Consideration by Administrative Committee

The Administrative Committee shall consider the reinstatement petition,
together with the board's determination, pursuant to the requirements of Rule
.0902(c)~(f) of this subchapter.

(g) Hearing Upon Denial of Petition for Reinstatement

The procedure for hearing upon the denial by the Administrative Committee
of a petition for reinstatement shall be as provided in Section .1000 of this sub-
chapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended March 7, 1996; March 6, 1997; February 3, 2000; March 3, 2005

.1525 Reserved

.1526 Effective Date

(a) The effective date of these rules shall be January 1, 1988.

(b) Active members licensed prior to July 1 of any calendar year shall meet
the continuing legal education requirements of these rules for such year.

() Active members licensed after June 30 of any calendar year must meet the
continuing legal education requirements of these rules for the next calendar year.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1527 Regulations

The following regulations (Section .1600 of the Rules of the North Carolina
State Bar) for the continuing legal education program are hereby adopted and
shall remain in effect until revised or amended by the board with the approval of
the council. The board may adopt other regulations to implement the continu-
ing legal education program with the approval of the council.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Section .1600 Regulations Governing the
Administration of the Continuing Legal Education
Program

.1601 General Requirements for Course Approval
(a) Approval. CLE activities may be approved upon the written application
of a sponsor, other than an accredited sponsor, or of an active member on an
individual program basis. An application for such CLE course approval shall
meet the following requirements:
(1) If advance approval is requested by a sponsor, the application and sup-
porting documentation, including one substantially complete set of the writ-
ten materials to be distributed at the course or program, shall be submitted
at least 50 days prior to the date on which the course or program is sched-
uled. If advance approval is requested by an active member, the application
need not include a complete set of written materials.
(2) In all other cases, the application and supporting documentation shall be
submitted by the sponsor not later than 50 days after the date the course or
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program was presented or prior to the end of the calendar year in which the

course or program was presented, whichever is earlier. Active members

requesting credit must submit the application and supporting documentation
within 50 days after the date the course or program was presented or, if the

50 days have elapsed, as soon as practicable after receiving notice from the

board that the course accreditation request was not submitted by the sponsor.

(3) The application shall be submitted on a form furnished by the board.

(4) The application shall contain all information requested on the form.

(5) The application shall be accompanied by a course outline or brochure that

describes the content, identifies the teachers, lists the time devoted to each

topic, and shows each date and location at which the program will be offered.

(6) The application shall include a detailed calculation of the total CLE hours

and hours of professional responsibility.

(b) Course Quality and Materials. The application and materials provided
shall reflect that the program to be offered meets the requirements of Rule .1519
of this subchapter. Sponsors, including accredited sponsors, and active members
seeking credit for an approved activity shall furnish, upon request of the board,
a copy of all materials presented and distributed at a CLE course or program.
Written materials consisting merely of an outline without citation or explanato-
ry notations generally will not be sufficient for approval. Any sponsor, including
an accredited sponsor, who expects to conduct a CLE activity for which suitable
written materials will not be made available to all attendees may obtain approval
for that activity only by application to the board at least 50 days in advance of
the presentation showing why written materials are not suitable or readily avail-
able for such a program.

(c) Facilities. Sponsors must provide a facility conductive to learning with suf-
ficient space for taking notes.

(d) Computer-Based CLE: Verification of Attendance. The sponsor of an on-
line course must have a reliable method for recording and verifying attendance.
The sponsor of a CD-ROM course must demonstrate that there is a reliable
method for the user or the sponsor to record and verify participation in the
course. A participant may periodically log on and off of a computer-based CLE
course provided the total time spent participating in the course is equal to or
exceeds the credit hours assigned to the program. A copy of the record of atten-
dance must be forwarded to the board within 30 days after a member completes
his or her participation in the course.

() Records. Sponsors, including accredited sponsors, shall within 30 days
after the course is concluded

(1) furnish to the board a list in alphabetical order, in an electronic format if

available, of the names of all North Carolina attendees and their North

Carolina State Bar membership numbers;

(2) remit to the board the appropriate sponsor fee; and, if payment is not

received by the board within 30 days after the course is concluded, interest at

the legal rate shall be incurred; provided, however, the board may waive such
interest upon a showing of good cause by a sponsor; and

(3) furnish to the board a complete set of all written materials distributed to

attendees at the course or program.

(f) Announcement. Accredited sponsors and sponsors who have advanced
approval for courses may include in their brochures or other course descriptions
the information contained in the following illustration:

This course [or seminar or program] has been approved by the Board of
Continuing Legal Education of the North Carolina State Bar for continuing legal
education credit in the amount of hours, of which ____ hours will also apply
in the area of professional responsibility. This course is not sponsored by the board.

(g) Notice. Sponsors not having advanced approval shall make no represen-
tation concerning the approval of the course for CLE credit by the board. The
board will mail a notice of its decision on CLE activity approval requests within
45 days of their receipt when the request for approval is submitted before the pro-
gram and within 45 days when the request is submitted after the program.
Approval thereof will be deemed if the notice is not timely mailed. This auto-
matic approval will not operate if the sponsor contributes to the delay by failing
to provide the complete information requested by the board or if the board time-
ly notifies the sponsor that the matter has been tabled and the reason therefor.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended October 1, 2003; March 3, 2005; March 6, 2008; October 7, 2010

.1602 Course Content Requirements

(a) Professional Responsibility Courses on Stress, Substance Abuse, Chemical
Dependency, and Debilitating Mental Conditions - Accredited professional
responsibility courses on stress, substance abuse, chemical dependency, and
debilitating mental conditions shall concentrate on the relationship between
stress, substance abuse, chemical dependency, debilitating mental conditions,
and a lawyer's professional responsibilities. Such courses may also include (1)
education on the prevention, detection, treatment and etiology of stress, sub-
stance abuse, chemical dependency, and debilitating mental conditions, and (2)
information about assistance for chemically dependent or mentally impaired
lawyers available through lawyers' professional organizations. No more than
three hours of continuing education credit will be granted to any one such course
or segment of a course.

(b) Law School Courses - Courses offered by an ABA accredited law school
with respect to which academic credit may be earned may be approved activi-
ties. Computation of CLE credit for such courses shall be as prescribed in Rule
.1605(a) of this subchapter. No more than 12 CLE hours in any year may be
earned by such courses. No credit is available for law school courses attended
prior to becoming an active member of the North Carolina State Bar.

(c) Law Practice Management Courses - A CLE accredited course on law
practice management must satisfy the accreditation standards set forth in Rule
.1519 of this subchapter with the primary objective of increasing the partici-
pant's professional competence and proficiency as a lawyer. The subject matter
presented in an accredited course on law practice management shall bear a direct
relationship to either substantive legal issues in managing a law practice or a
lawyer's professional responsibilities, including avoidance of conflicts of interest,
protecting confidential client information, supervising subordinate lawyers and
nonlawyers, fee arrangements, managing a trust account, ethical legal advertis-
ing, and malpractice avoidance. The following are illustrative, non-exclusive
examples of subject matter that may earn CLE credit: employment law relating
to lawyers and law practice; business law relating to the formation and opera-
tion of a law firm; calendars, dockets and tickler systems; conflict screening and
avoidance systems; law office disaster planning; handling of client files; com-
municating with clients; and trust accounting. If appropriate, a law practice
management course may qualify for professional responsibility (ethics) CLE
credit. The following are illustrative, non-exclusive examples of subject matter
that will NOT receive CLE credit: marketing; networking/rainmaking; client
cultivation; increasing productivity; developing a business plan; improving the
profitability of a law practice; selling a law practice; and purchasing office equip-
ment (including computer and accounting systems).

(d) Skills and Training Courses - A course that teaches a skill specific to the
practice of law may be accredited for CLE if it satisfies the accreditation stan-
dards set forth in Rule .1519 of this subchapter with the primary objective of
increasing the participant's professional competence and proficiency as a
lawyer. The following are illustrative, non-exclusive examples of subject matter
that may earn CLE credit: legal writing; oral argument; courtroom presenta-
tion; and legal research. A course that provides general instruction in non-legal
skills shall NOT be accredited. The following are illustrative, non-exclusive
examples of subject matter that will NOT receive CLE credit: learning to use
computer hardware, non-legal software, or office equipment; public speaking;
speed reading; efficiency training; personal money management or investing;
career building; marketing; and general office management techniques.

(e) Activities That Shall Not Be Accredited CLE credit will not be given for
general and personal educational activities. The following are illustrative, non-
exclusive examples of subject matter that will NOT receive CLE credit:

(1) courses within the normal college curriculum such as English, history,

social studies, and psychology;

(2) courses that deal with the individual lawyer's human development, such

as stress reduction, quality of life, or substance abuse unless a course on sub-

stance abuse or mental health satisfies the requirements of Rule .1602(c);

(3) courses designed primarily to sell services or products or to generate

greater revenue, such as marketing or advertising (as distinguished from

courses dealing with development of law office procedures and manage-
ment designed to raise the level of service provided to clients).
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(F) Service to the Profession Training - A course or segment of a course pre-
sented by a bar organization may be granted up to three hours of credit if the
bar organization's course trains volunteer attorneys in service to the profession,
and if such course or course segment meets the requirements of Rule .1519(2)-
(7) and Rule .1601(b), (c), and (g) of this subchapter; if appropriate, up to
three hours of professional responsibility credit may be granted for such course
or course segment.

(g) In-House CLE and Self-Study. No approval will be provided for in-
house CLE or self-study by attorneys, except those programs exempted by the
board under Rule .1501(c)(10) of this subchapter or as provided in Rule
.1604(e) of this subchapter.

(h) Bar Review/Refresher Course. Courses designed to review or refresh
recent law school graduates or attorneys in preparation for any bar exam shall
not be approved for CLE credit.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended March 6, 1997; March 5, 1998; March 3, 1999; March 1, 2001;
June 7, 2001; March 3, 2005; March 2, 2006; March 8, 2007; October 9, 2008

.1603 Accredited Sponsors

In order to receive designation as an accredited sponsor of courses, programs
or other continuing legal education activities under Rule .1520(a) of this sub-
chapter, the application of the sponsor must meet the following requirements:

(1) The application for accredited sponsor status shall be submitted on a form
furnished by the board.

(2) The application shall contain all information requested on the form.

(3) The application shall be accompanied by course outlines or brochures that
describe the content, identify the instructors, list the time devoted to each topic,
show each date and location at which three programs have been sponsored in
each of the last three consecutive years, and enclose the actual course materials.

(4) The application shall include a detailed calculation of the total CLE hours
specified in each of the programs sponsored by the organization.

(5) The application shall reflect that the previous programs offered by the
organization in continuing legal education have been of consistently high quality
and would otherwise meet the standards set forth in Rule .1519 of this subchap-
ter.

(6) Notwithstanding the provisions of Rule .1603 (3),(4) and(5) above, any
law school which has been approved by the North Carolina State Bar for pur-
poses of qualifying its graduates for the North Carolina bar examination, may
become an accredited sponsor upon application to the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1604 Accreditation of Prerecorded, Simultaneous Broadcast, and Computer-
Based Programs

(a) Presentation Including Prerecorded Material. An active member may
receive credit for attendance at, or participation in, a presentation where prere-
corded material is used. Prerecorded material may be either in a video or an audio
format.

(b) Simultaneous Broadcast. An active member may receive credit for partic-
ipation in a live presentation which is simultaneously broadcast by telephone,
satellite, or video conferencing equipment. The member may participate in the
presentation by listening to or viewing the broadcast from a location that is
remote from the origin of the broadcast. The broadcast may include prerecord-
ed material provided it also includes a live question and answer session with the
presenter.

(¢) Accreditation Requirements. A member attending a prerecorded presen-
tation is entitled to credit hours if

(1) the live presentation or the presentation from which the program is recorded

would, if attended by an active member, be an accredited course; and

(2) all other conditions imposed by the rules in Section .1600 of this sub-

chapter, or by the board in advance, are met.

(d) Minimum Registration and Verification of Attendance. A minimum of
three active members must register for the presentation of a prerecorded pro-
gram. This requirement does not apply to the presentation of a live broadcast by

telephone, satellite, or video conferencing equipment. Attendance at a prere-
corded or simultaneously broadcast (by telephone, satellite, or video conferenc-
ing) program must be verified by (1) the sponsor’s report of attendance or (2) the
execution of an affidavit of attendance by the participant.

(e) Computer-Based CLE. Effective for courses attended on or after July 1,
2001, a member may receive up to four (4) hours of credit annually for partici-
pation in a course on CD-ROM or on-line. A CD-ROM course is an educa-
tional seminar on a compact disk that is accessed through the CD-ROM drive
of the user's personal computer. An on-line course is an educational seminar
available on a provider's website reached via the Internet.

(1) A member may apply up to four credit hours of computer-based CLE to

a CLE deficit from a preceding calendar year. Any computer-based CLE

credit hours applied to a deficit from a preceding year will be included in cal-

culating the maximum of four (4) hours of computer-based CLE allowed in
the preceding calendar year. A member may carry over to the next calendar
year no more than four credit hours of computer-based CLE pursuant to

Rule .1518(c) of this subchapter. Any credit hours carried-over pursuant to

Rule .1518(c) of this subchapter will not be included in calculating the four

(4) hours of computer-based CLE allowed in any one calendar year.

(2) To be accredited, a computer-based CLE course must meet all of the con-

ditions imposed by the rules in Section .1600 of this subchapter, or by the

board in advance, except where otherwise noted, and be interactive, permit-
ting the participant to communicate, via telephone, electronic mail, or a web-
site bulletin board, with the presenter and/or other participants.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended March 6, 1997; March 3, 2005; May 4, 2005; March 2, 2006;
March 6, 2008

.1605 Computation of Credit

(a) Computation Formula - CLE and professional responsibility hours shall
be computed by the following formula:

Sum of the total minutes of actual instruction / 60= Total Hours

For example, actual instruction totaling 195 minutes would equal 3.25 hours
toward CLE.

(b) Actual Instruction - Only actual education shall be included in comput-
ing the total hours of actual instruction. The following shall not be included:

(1) introductory remarks;

(2) breaks;

(3) business meetings;

(4) speeches in connection with banquets or other events which are primari-

ly social in nature;

(5) question and answer sessions at a ratio in excess of 15 minutes per CLE

hour and programs less than 30 minutes in length provided, however, that

the limitation on question and answer sessions shall not limit the length of
time that may be devoted to participatory CLE.

(c) Teaching - Teaching - As a contribution to professionalism, credit may be
earned for teaching in an approved continuing legal education activity or a con-
tinuing paralegal education activity held in North Carolina and approved pur-
suant to Section .0200 of Subchapter G of these rules. Presentations accompa-
nied by thorough, high quality, readable, and carefully prepared written materi-
als will qualify for CLE credit on the basis of three hours of credit for each thir-
ty minutes of presentation. Repeat presentations qualify for one-half of the cred-
its available for the initial presentation. For example, an initial presentation of 45
minutes would qualify for 4.5 hours of credit.

(d) Teaching Law Courses

(1) Law School Courses. If a member is not a full-time teacher at a law school
in North Carolina who is eligible for the exemption in Rule .1517(b) of this sub-
chapter, the member may earn CLE credit for teaching courses at an ABA
accredited law school. A member may also earn CLE credit by teaching courses
at a law school licensed by the Board of Governors of the University of North
Carolina, provided the law school is actively seeking accreditation from the ABA.
If ABA accreditation is not obtained by a law school so licensed within three
years of the commencement of classes, CLE credit will no longer be granted for
teaching courses at the school.
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(2) Courses at Paralegal Schools or Programs. Effective January 1, 2006, a
member may earn CLE credit by teaching paralegal or substantive law courses at
an ABA approved paralegal school or program.

(3) Credit Hours. Credit for teaching courses described in Rule .1605(d)(1) and
(2) above may be earned without regard to whether the course is taught on-line or
in a classroom. Credit will be calculated according to the following formula:

3.5 Hours of CLE credit for every quarter hour of credit assigned to the

course by the educational institution, or

5.0 Hours of CLE credit for every semester hour of credit assigned to the

course by the educational institution.

(For example: a 3-semester hour course will qualify for 15 hours of CLE

credit).

(4) Other Requirements. The member shall also complete the requirements
set forth in Rule .1518(b) of this subchapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. Readopted Effective December 8, 1994

Amended March 3, 1999; October 1, 2003; November 16, 2006

.1606 Fees

(a) Sponsor Fee - The sponsor fee, a charge paid directly by the sponsor, shall
be paid by all sponsors of approved activities presented in North Carolina and by
accredited sponsors located in North Carolina for approved activities wherever
presented, except that no sponsor fee is required where approved activities are
offered without charge to attendees. In any other instance, payment of the fee by
the sponsor is optional. The amount of the fee, per approved CLE hour per
active member of the North Carolina State Bar in attendance, is $3.00. This
amount shall be allocated as follows: $1.25 to the Board of Continuing Legal
Education to administer the CLE program; $1.00 to the Chief Justice's
Commission on Professionalism; $.050 to the North Carolina Equal Access to
Justice Commission; and $0.25 to the State Bar to administer the funds distrib-
uted to the commissions. The fee is computed as shown in the following formula
and example which assumes a 6-hour course attended by 100 North Carolina
lawyers seeking CLE credit:

Fee: $3.00 x Total Approved CLE Hours (6) x Number of NC Attendees

(100) = Total Sponsor Fee($1800)

(b) Attendee Fee - The attendee fee is paid by the North Carolina attorney
who requests credit for a program for which no sponsor fee was paid. An attor-
ney will be invoiced for any attendees fees owed following the submission of the
attorney's annual report form pursuant to Rule .1522(a) of this subchapter.
Payment shall be remitted within 30 (thirty) days of the date of the invoice. The
amount of the fee, per approved CLE hour for which the attorney claims credit,
$3.00. This amount shall be allocated as follows: $1.25 to the Board of
Continuing Legal Education to administer the CLE program; $1.00 to the Chief
Justice's Commission on Professionalism; $.050 to the North Carolina Equal
Access to Justice Commission; and $0.25 to the State Bar to administer the funds
distributed to the commissions.

It is computed as shown in the following formula and example which assumes
that the attorney attended an activity approved for 3 hours of CLE credit:

Fee: $3.00 x Total Approved CLE hours (3.0) = Total Attendee Fee ($9.00)

(c) Fee Review - The board will review the level of the fee at least annually
and adjust it as necessary to maintain adequate finances for prudent operation of
the board in a nonprofit manner. The council shall annually review the assess-
ments for the Chief Justice's Commission on Professionalism and the North
Carolina Equal Access to Justice Commission and adjust them as necessary to
maintain adequate finances for the operation of the commissions.

(d) Uniform Application and Financial Responsibility - The fee shall be
applied uniformly without exceptions or other preferential treatment for a spon-
sor or attendee.

The board shall make reasonable efforts to collect the sponsor fee from the
sponsor of a CLE program when appropriate under Rule .1606(a) above.

However, whenever a sponsor fee is not paid by the sponsor of a program,
regardless of the reason, the lawyer requesting CLE credit for the program shall
be financially responsible for the fee.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended December 30, 1998; October 1, 2003; February 5, 2009; October
8, 2009

.1607 Reserved
.1608 Reserved
.1609 Reserved
.1610 Reserved

.1611 Reserved

Section .1700 The Plan of Legal Specialization

.1701 Purpose

The purpose of this plan of certified legal specialization is to assist in the deliv-
ery of legal services to the public by identifying to the public those lawyers who
have demonstrated special knowledge, skill, and proficiency in a specific field, so
that the public can more closely match its needs with available services; and to
improve the competency of the bar by establishing an additional incentive for
lawyers to participate in continuing legal education and meet the other require-
ments of specialization.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1702 Jurisdiction: Authority

The Council of the North Carolina State Bar (the council) with the approval
of the Supreme Court of North Carolina hereby establishes the Board of Legal
Specialization (board) as a standing committee of the council, which board shall
be the authority having jurisdiction under state law over the subject of special-
ization of lawyers.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1703 Operational Responsibility

The responsibility for operating the specialization program rests with the
board, subject to the statutes governing the practice of law, the authority of the
council and the rules of governance of the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1704 Size of Board

The board shall have nine members, six of whom must be attorneys in good
standing and authorized to practice law in the state of North Carolina. The
lawyer members of the board shall be representative of the legal profession and
shall include lawyers who are in general practice as well as those who specialize.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1705 Lay Participation
The board shall have three members who are not licensed attorneys.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1706 Appointment of Members; When; Removal

The members of the board shall be appointed by the council. The first mem-
bers of the board shall be appointed as of the quarterly meeting of the council
following the creation of the board. Thereafter, members shall be appointed
annually as of the same quarterly meeting. Vacancies occurring by reason of
death, resignation, or removal shall be filled by appointment of the council at the
next quarterly meeting following the event giving rise to the vacancy, and the per-
son so appointed shall serve for the balance of the vacated term. Any member of
the board may be removed at any time by an affirmative vote of a majority of the
members of the council in session at a regularly called meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994
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.1707 Term of Office

Each member who is appointed to the board shall serve for a term of three
years beginning as of the first day of the month following the date on which the
appointment is made by the council. See, however, Rule .1708 of this subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1708 Staggered Terms

It is intended that members of the board shall be elected to staggered terms
such that three members are appointed in each year. Of the initial board, three
members (two lawyers and one nonlawyer) shall be elected to terms of one year;
three members (two lawyers and one nonlawyer) shall be elected to terms of two
years; and three members (two lawyers and one nonlawyer) shall be elected to
terms of three years. Thereafter, three members (two lawyers and one nonlawyer)
shall be elected in each year.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1709 Succession

Each member of the board shall be entitled to serve for one full three-year
term and to succeed himself or herself for one additional three-year term.
Thereafter, no person may be reappointed without having been off of the board
for at least three years: provided, however, that any member who is designated
chairperson may serve one additional three-year term in that capacity.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended October 9, 2008

.1710 Appointment of Chairperson

The chairperson of the board shall be appointed from time to time as neces-
sary by the council from among the lawyer members of the board. The term of
such individual as chairperson shall be one year. The chairperson may be reap-
pointed thereafter during his or her tenure on the board. The chairperson shall
preside at all meetings of the board, shall prepare and present to the council the
annual report of the board, and generally shall represent the board in its dealings
with the public.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1711 Appointment of Vice-Chairperson

The vice-chairperson of the board shall be appointed from time to time as
necessary by the council from among the lawyer members of the board. The term
of such individual as vice-chairperson shall be one year. The vice-chairperson
may be reappointed thereafter during his or her tenure on the board. The vice-
chairperson shall preside at and represent the board in the absence of the chair-
person and shall perform such other duties as may be assigned to him or her by
the chairperson or by the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1712 Source of Funds

Funding for the program carried out by the board shall come from such
application fees, examination fees, course accreditation fees, annual fees or recer-
tification fees as the board, with the approval of the council, may establish.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1713 Fiscal Responsibility

All funds of the board shall be considered funds of the North Carolina State
Bar and shall be administered and disbursed accordingly.

(a) Maintenance of Accounts: Audit - The North Carolina State Bar shall
maintain a separate account for funds of the board such that such funds and
expenditures therefrom can be readily identified. The accounts of the board shall
be audited on an annual basis in connection with the audits of the North
Carolina State Bar.

(b) Investment Criteria - The funds of the board shall be handled, invested
and reinvested in accordance with investment policies adopted by the council for
the handling of dues, rents and other revenues received by the North Carolina

State Bar in carrying out its official duties.
(c) Disbursement - Disbursement of funds of the board shall be made by or
under the direction of the secretary-treasurer of the North Carolina State Bar.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1714 Meetings

The annual meeting of the board shall be held in October of each year in con-
nection with the annual meeting of the North Carolina State Bar. The board by
resolution may set regular meeting dates and places. Special meetings of the
board may be called at any time upon notice given by the chairperson, the vice-
chairperson or any two members of the board. Notice of meeting shall be given
at least two days prior to the meeting by mail, telegram, facsimile transmission,
or telephone. A quorum of the board for conducting its official business shall be
four or more of the members serving at the time of the meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1715 Annual Report

The board shall prepare at least annually a report of its activities and shall
present same to the council one month prior to its annual meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1716 Powers and Duties of the Board

Subject to the general jurisdiction of the council and the North Carolina
Supreme Court, the board shall have jurisdiction of all matters pertaining to reg-
ulation of certification of specialists in the practice of law and shall have the
power and duty

(1) to administer the plan;

(2) subject to the approval of the council and the Supreme Court, to desig-
nate areas in which certificates of specialty may be granted and define the scope
and limits of such specialities and to provide procedures for the achievement of
these purposes;

(3) to appoint, supervise, act on the recommendations of and consult with
specialty committees as hereinafter identified;

(4) to make and publish standards for the certification of specialists, upon the
board’s own initiative or upon consideration of recommendations made by the
specialty committees, such standards to be designed to produce a uniform level
of competence among the various specialties in accordance with the nature of the
specialties;

(5) to certify specialists or deny, suspend or revoke the certification of spe-
cialists upon the board’s own initiative, upon recommendations made by the spe-
cialty committees or upon requests for review of recommendations made by the
specialty committees;

(6) to establish and publish procedures, rules, regulations, and bylaws to
implement this plan;

(7) to propose and request the council to make amendments to this plan
whenever appropriate;

(8) to cooperate with other boards or agencies in enforcing standards of pro-
fessional conduct and to report apparent violations of the Revised Rules of
Professional Conduct to the appropriate disciplinary authority;

(9) to evaluate and approve, or disapprove, any and all continuing legal edu-
cation courses, or educational alternatives, for the purpose of meeting the con-
tinuing legal education requirements established by the board for the certification
of specialists and in connection therewith to determine the specialties for which
credit shall be given and the number of hours of credit to be given in coopera-
tion with the providers of continuing legal education; to determine whether and
what credit is to be allowed for educational alternatives, including other methods
of legal education, teaching, writing and the like; to issue rules and regulations
for obtaining approval of continuing legal education courses and educational
alternatives; to publish or cooperate with others in publishing current lists of
approved continuing legal education courses and educational alternatives; and to
encourage and assist law schools, organizations providing continuing legal edu-
cation, local bar associations and other groups engaged in continuing legal edu-
cation to offer and maintain programs of continuing legal education designed to
develop, enhance and maintain the skill and competence of legal specialists;
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(10) to cooperate with other organizations, boards, and agencies engaged in
the recognition of legal specialists or concerned with the topic of legal specializa-
tion including, but not limited to, utilizing appropriate and qualified organiza-
tions that are ABA accredited, to prepare and administer the written specialty
examinations for specialties based predominantly on federal law;

(11) notwithstanding any conflicting provision of the certification standards
for any area of specialty, to direct any of the specialty committees not to admin-
ister a specialty examination if, in the judgment of the board, there are insuffi-
cient applicants or such would otherwise not be in the best interest of the spe-
cialization program.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended November 16, 2006

.1717 Retained Jurisdiction of the Council

The council retains jurisdiction with respect to the following matters:

(1) upon recommendation of the board, establishing areas in which certifi-
cates of specialty may be granted;

(2) amending this plan;

(3) hearing appeals taken from actions of the board;

(4) establishing or approving fees to be charged in connection with the plan;

(5) regulating attorney advertisements of specialization under the Revised
Rules of Professional Conduct.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1718 Privileges Conferred and Limitations Imposed

The board in the implementation of this plan shall not alter the following
privileges and responsibilities of certified specialists and other lawyers.

(1) No standard shall be approved which shall in any way limit the right of a
certified specialist to practice in all fields of law. Subject to Rule 1.1 of the Revised
Rules of Professional Conduct, any lawyer, alone or in association with any other
lawyer, shall have the right to practice in all fields of law, even though he or she
is certified as a specialist in a particular field of law.

(2) No lawyer shall be required to be certified as a specialist in order to prac-
tice in the field of law covered by that specialty. Subject to Rule 1.1 of the North
Carolina Revised Rules of Professional Conduct, any lawyer, alone or in associa-
tion with any other lawyer, shall have the right to practice in any field of law;, or
advertise his or her availability to practice in any field of law consistent with Rule
7.1 of the Revised Rules of Professional Conduct, even though he or she is not
certified as a specialist in that field.

(3) All requirements for and all benefits to be derived from certification as a
specialist are individual and may not be fulfilled by nor attributed to the law firm
of which the specialist may be a member.

(4) Participation in the program shall be on a completely voluntary basis.

(5) A lawyer may be certified as a specialist in no more than two fields of law.

(6) When a client is referred by another lawyer to a lawyer who is a recog-
nized specialist under this plan on a matter within the specialists field of law, such
specialist shall not take advantage of the referral to enlarge the scope of his or her
representation and, consonant with any requirements of the Revised Rules of
Professional Conduct, such specialist shall not enlarge the scope of representation
of a referred client outside the area of the specialty field.

(7) Any lawyer certified as a specialist under this plan shall be entitled to
advertise that he or she is a “Board Certified Specialist” in his or her specialty to
the extent permitted by the Revised Rules of Professional Conduct.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1719 Specialty Committees

(a) The board shall establish a separate specialty committee for each specialty
in which specialists are to be certified. Each specialty committee shall be com-
posed of seven members appointed by the board, one of whom shall be desig-
nated annually by the chairperson of the board as chairperson of the specialty
committee. Members of each specialty committee shall be lawyers licensed and
currently in good standing to practice law in this state who, in the judgment of
the board, are competent in the field of law to be covered by the specialty.
Members shall hold office for three years, except those members initially appoint-

ed who shall serve as hereinafter designated. Members shall be appointed by the
board to staggered terms of office and the initial appointees shall serve as follows:
two shall serve for one year after appointment; two shall serve for two years after
appointment; and three shall serve for three years after appointment.
Appointment by the board to a vacancy shall be for the remaining term of the
member leaving the specialty committee. All members shall be eligible for reap-
pointment to not more than one additional three-year term after having served
one full three-year term, provided, however, that the board may reappoint the
chairperson of a committee to a third three-year term if the board determines
that the reappointment is in the best interest of the specialization program.
Meetings of the specialty committee shall be held at regular intervals at such
times, places and upon such notices as the specialty committee may from time
to time prescribe or upon direction of the board.

(b) Each specialty committee shall advise and assist the board in carrying out
the board’s objectives and in the implementation and regulation of this plan in
that specialty. Each specialty committee shall advise and make recommendations
to the board as to standards for the specialty and the certification of individual
specialists in that specialty. Each specialty committee shall be charged with active-
ly administering the plan in its specialty and with respect to that specialty shall

(1) after public hearing on due notice, recommend to the board reasonable

and nondiscriminatory standards applicable to that specialty;

(2) make recommendations to the board for certification, continued certifi-

cation, denial, suspension, or revocation of certification of specialists and for

procedures with respect thereto;

(3) administer procedures established by the board for applications for certi-

fication and continued certification as a specialist and for denial, suspension,

or revocation of such certification;

(4) administer examinations and other testing procedures, if applicable, investi-

gate references of applicants and, if deemed advisable, seek additional informa-

tion regarding applicants for certification or continued certification as specialists;

(5) make recommendations to the board concerning the approval of and

credit to be allowed for continuing legal education courses, or educational

alternatives, in the specialty;

(6) perform such other duties and make such other recommendations as may

be delegated to or requested of the specialty committee by the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended November 7, 1996

.1720 Minimum Standards for Certification of Specialists
(a) To qualify for certification as a specialist, a lawyer applicant must pay any

required fee, comply with the following minimum standards, and meet any other

standards established by the board for the particular area of specialty.
(1) The applicant must be licensed in a jurisdiction of the United States for
at least five years immediately preceding his or her application and must be
licensed in North Carolina for at least three years immediately preceding his
or her application. The applicant must be currently in good standing to prac-
tice law in this state.
(2) The applicant must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of substantial
involvement in the specialty during the five years immediately preceding his
or her application according to objective and verifiable standards. Such sub-
stantal involvement shall be defined as to each specialty from a consideration
of its nature, complexity, and differences from other fields and from consid-
eration of the kind and extent of effort and experience necessary to demon-
strate competence in that specialty. It is a measurement of actual experience
within the particular specialty according to any of several standards. It may
be measured by the time spent on legal work within the areas of the special-
ty, the number or type of matters handled within a certain period of time or
any combination of these or other appropriate factors. However, within each
specialty, experience requirements should be measured by objective standards.
In no event should they be either so restrictive as to unduly limit certification
of lawyers as specialists or so lax as to make the requirement of substantial
involvement meaningless as a criterion of competence. Substantial involve-
ment may vary from specialty to specialty, but, if measured on a time-spent
basis, in no event shall the time spent in practice in the specialty be less than
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25 percent of the total practice of a lawyer engaged in a normal full-time prac-
tice. Reasonable and uniform practice equivalents may be established includ-
ing, but not limited to, successful pursuit of an advance educational degree,
teaching, judicial, government, or corporate legal experience.
(3) The applicant must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of continu-
ing legal education in the specialty accredited by the board for the spe-
cialty, the minimum being an average of 12 hours of credit for continu-
ing legal education, or its equivalent, for each of the three years immedi-
ately preceding application. Upon establishment of a new specialty, this
standard may be satisfied in such manner as the board, upon advice from
the appropriate specialty committee, may prescribe or may be waived if,
and to the extent, accreditable continuing legal education courses have
not been available during the three years immediately preceding estab-
lishment of the specialty.
(4) The applicant must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of qualifica-
tion in the specialty through peer review by providing, as references, the
names of at least five lawyers, all of whom are licensed and currently in
good standing to practice law in this state, or in any state, or judges, who
are familiar with the competence and qualification of the applicant as a
specialist. None of the references may be persons related to the applicant
or, at the time of application, a partner of or otherwise associated with the
applicant in the practice of law. The applicant by his or her application
consents to confidential inquiry by the board or appropriate disciplinary
body and other persons regarding the applicants competence and qualifi-
cations to be certified as a specialist.

(5) The applicant must achieve a satisfactory score on a written examina-

tion designed to test the applicant’s knowledge and ability in the specialty

for which certification is applied. The examination must be applied uni-
formly to all applicants within each specialty area. The board shall assure
that the contents and grading of the examination are designed to produce

a uniform level of competence among the various specialties.

(b) All matters concerning the qualification of an applicant for certification,
including, but not limited to, applications, references, tests and test scores, files,
reports, investigations, hearings, findings, recommendations, and adverse deter-
minations shall be confidendal so far as is consistent with the effective adminis-
tration of this plan, fairness to the applicant and due process of law.

(¢) The board may adopt uniform rules waiving the requirements of Rules
.1720(a)(4) and(5) above for members of a specialty committee at the time the
initial written examination for that specialty is given and permitting said mem-
bers to file applications to become a board certified specialist in that specialty
upon compliance with all other required minimum standards for certification of
specialists.

(d) Upon written request of the applicant and with the recommendation of
the appropriate specialty committee, the board may for good cause shown waive
strict compliance with the criteria relating to substantial involvement, continu-
ing legal education, or peer review, as those requirements are set forth in the stan-
dards for certification for specialization. However, there shall be no waiver of the
requirements that the applicant pass a written examination and be licensed to
practice law in North Carolina for five years preceding the application.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 3, 2005

.1721 Minimum Standards for Continued Certification of Specialists

(a) The period of certification as a specialist shall be five years. During such
period the board or appropriate specialty committee may require evidence from
the specialist of his or her continued qualification for certification as a specialist,
and the specialist must consent to inquiry by the board, or appropriate specialty
committee of lawyers and judges, the appropriate disciplinary body; or others in
the community regarding the specialists continued competence and qualifica-
tion to be certified as a specialist. Application for and approval of continued cer-
tification as a specialist shall be required prior to the end of each five-year peri-
od. To qualify for continued certification as a specialist, a lawyer applicant must
pay any required fee, must demonstrate to the board with respect to the special-

ty both continued knowledge of the law of this state and continued competence
and must comply with the following minimum standards.

(1) The specialist must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of substantial
involvement (which shall be determined in accordance with the principles set
forth in Rule .1720(a)(2) of this subchapter) in the specialty during the entire
period of certification as a specialist.
(2) The specialist must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of continuing
legal education accredited by the board for the specialty during the period of
certification as a specialist, the minimum being an average of 12 hours of cred-
it for continuing legal education, or its equivalent, for each year during the
entire period of certification as a specialist.

(3) The specialist must comply with the requirements set forth in Rules

.1720(a)(1) and (4) of this subchapter.

(b) Upon written request of the applicant and with the recommendation of
the appropriate specialty committee, the board may for good cause shown waive
strict compliance with the criteria relating to substantial involvement, continu-
ing legal education, or peer review, as those requirements are set forth in the stan-
dards for continued certification. Before or after taking a continuing legal edu-
cation course that is not in the specialty or a related field, a specialist may peti-
tion the board to approve the program as satisfying the continuing legal educa-
tion criteria for recertification. The petition shall show the relevancy of the pro-
gram to the specialist's proficiency as a specialist, and be referred to the specialty
committee for its recommendation prior to a decision by the board.

(c) After the period of initial certification, a specialist may request, in advance
and in writing, approval from the board for a waiver of one year of the substan-
tial involvement necessary to satisfy the standards for the specialist's next recerti-
fication. The specialist may request a waiver of one year of substantial involve-
ment for every five years that the specialist has met the substantial involvement
standard beginning with the period of initial certification. However, none of the
years for which a waiver is requested may be consecutive. When a waiver of the
substantial involvement requirement is granted, the specialist must satisfy all of
the other requirements for recertification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 6, 2002; February 5, 2009

.1722 Establishment of Additional Standards

The board may establish, on its own initiative or upon the specialty com-
mittee’s recommendation, additional or more stringent standards for certification
than those provided in Rules .1720 and .172l of this subchapter. Additional stan-
dards or requirements established under this rule need not be the same for initial
certification and continued certification as a specialist. It is the intent of the plan
that all requirements for certification or recertification in any area of specialty
shall be no more or less stringent than the requirements in any other area of spe-
cialty.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1723 Revocation or Suspension of Certification as a Specialist

(a) Automatic Revocation. The board shall revoke its certification of a lawyer
as a specialist if the lawyer is disbarred or receives a disciplinary suspension from
the North Carolina State Bar, a North Carolina court of law; o, if the lawyer is
licensed in another jurisdiction in the United States, from a court of law or the
regulatory authority of that jurisdiction. Revocation shall be automatic without
regard for any stay of the suspension period granted by the disciplinary authori-
ty. This provision shall apply to discipline received on or after the effective date
of this provision.

(b) Discretionary Revocation or Suspension. The board may revoke its certi-
fication of a lawyer as a specialist if the specialty is terminated or may suspend or
revoke such certification if it is determined, upon the board’s own initiative or
upon recommendation of the appropriate specialty committee and after hearing
before the board as provided in Rule .1802, that

(1) the certification of the lawyer as a specialist was made contrary to the rules

and regulations of the board;

(2) the lawyer certified as a specialist made a false representation, omission or
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misstatement of material fact to the board or appropriate specialty committee;
(3) the lawyer certified as a specialist has failed to abide by all rules and regu-
lations promulgated by the board;
(4) the lawyer certified as a specialist has failed to pay the fees required;
(5) the lawyer certified as a specialist no longer meets the standards estab-
lished by the board for the certification of specialists;
(6) the lawyer certified as a specialist received public discipline from the
North Carolina State Bar on or after the effective date of this provision,
other than suspension or disbarment from practice and the board finds that
the conduct for which the professional discipline was received reflects
adversely on the specialization program and the lawyer's qualification as a
specialist; or
(7) the lawyer certified as a specialist was sanctioned or received public dis-
cipline on or after the effective date of this provision from any state or fed-
eral court o, if the lawyer is licensed in another jurisdiction, from the reg-
ulatory authority of that jurisdiction in the United States, and the board
finds that the conduct for which the sanctions or professional discipline was
received reflects adversely on the specialization program and the lawyer's
qualification as a specialist.

(c) Report to Board. A lawyer certified as a specialist has a duty to inform the
board promptly of any fact or circumstance described in Rules .1723(a) and (b)
above.

(d) Reinstatement. If the board revokes its certification of a lawyer as a spe-
cialist, the lawyer cannot again be certified as a specialist unless he or she so qual-
ifies upon application made as if for initial certification as a specialist and upon
such other conditions as the board may prescribe. If the board suspends certifi-
cation of a lawyer as a specialist, such certification cannot be reinstated except
upon the lawyer’s application therefor and compliance with such conditions and
requirements as the board may prescribe.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 5, 2004

.1724 Right to Hearing and Appeal to Council

A lawyer who is denied certification or continued certification as a specialist
or whose certification is suspended or revoked shall have the right to a hearing
before the board and, thereafter, the right to appeal the ruling made thereon by
the board to the council under such rules and regulations as the board and coun-
cil may prescribe. (See Section .1800 of this subchapter.)

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1725 Areas of Specialty
There are hereby recognized the following specialties:
(1) bankruptey law
(a) consumer bankruptcy law
(b) business bankruptcy law
(2) estate planning and probate law
(3) real property law
(a) real property - residential
(b) real property - business, commercial, and industrial
(4) family law
(5) criminal law
(a) criminal appellate practice
(b) state criminal law
(6) immigration law.
(7) workers compensation law
(8) Social Security disability law
(9) elder law
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended March 2, 2006; February 5, 2009

.1726 Certification Standards of the Specialties of Bankruptcy Law, Estate
Planning and Probate Law, Real Property Law, Family Law, and Criminal Law

Previous decisions approving the certification standards for the areas of spe-
cialty listed above are hereby reaffirmed.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended February 27, 2003

Section .1800 Hearing and Appeal Rules of the
Board of Legal Specialization

.1801 Reconsideration of Applications, Failure of Written Examinations and

Appeals
(a) Applications Incomplete and/or Applicants Not in Compliance with

Standards for Certification
(1) Incomplete Applications - The executive director of the North Carolina
State Bar Board of Legal Specialization (the board) will review every appli-
cation to determine if the application is complete. The applicant will be
notified of the incompleteness of his or her application. The applicant must
submit the completed application within 21 days of the date of mailing of
the notice. If the applicant fails to provide the required information for the
application during the requisite time period, the executive director will refer
the application to the specialty committee for review.
(2) Applicant Not in Compliance - The executive director shall refer to the
specialty committee for review any application which appears complete on
its face, but which does not satisfactorily demonstrate compliance with the
standards for certification in the specialty area for which certification is
sought.
(3) Specialty Committee Action - The specialty committee shall review the
incomplete applications and the applications not in compliance with the
standards for certification. After reviewing the applications, the specialty
committee shall recommend to the board the acceptance or rejection of the
applications. The specialty committee shall notify the board of its recom-
mendations in writing and the reason for any negative recommendation
must be specified. The specialty committee must complete the above
process within 14 days of receiving the applications.
(4) Notification to Applicant of the Specialty Committee’s Action - The
executive director shall promptly notify the applicant in writing of the spe-
cialty committee’s recommendation of rejection of the application. The
notification must specify the reason for the recommendation of rejection of
the application. In addition, the notification shall inform the applicant of
his or her right to petition the board for review of the application or request
a hearing before the board.
(5) Petition for Review by the Board - Within 21 days of the mailing of the
notice from the executive director that an application has been recom-
mended for rejection by the specialty committee, the applicant may peti-
tion the board for review. The petition may be informal (e.g., by letter), but
should include the date on which notice of the recommendation of rejec-
tion was received and the reasons for which the applicant believes the spe-
cialty committee’s recommendation of rejection should not be accepted.
(6) Review of Petition by the Board - A three-member panel of the board,
to be appointed by the chairperson of the board, shall review and take
action by a majority of the panel upon the petition and notify the applicant
of the board’s decision. The notification shall inform the applicant of his or
her right to appeal the decision to the North Carolina State Bar Council
(the council) if the board’s action is unfavorable to the applicant.
(7) Request for Hearing - In lieu of a petition for review, an applicant may
request a hearing before the board. The applicant shall notify the board
through its executive director in writing of such request for a hearing with-
in 21 days of the mailing of the notice regarding the specialty committee’s
recommendation of rejection of the application. The applicant shall set
forth the grounds for the hearing before the board. In such a request, the
applicant shall list the names of prospective witnesses and identify docu-
mentation and other evidence to be introduced at the hearing before the
board. The applicant shall be notified of the board’s decision, and if the
board’s decision is unfavorable to the applicant, the applicant will be noti-
fied of his or her right to appeal the board’s decision to the council.
(8) Hearing Procedures

(A) Notice - Time and Place of Hearing - The chairperson of the board
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shall fix the time and place of the hearing as soon as practicable after the
applicant’s request for hearing is received. The applicant shall be notified
of the hearing date. Such notice shall be given to the applicant at least 10
days prior to the time fixed for the hearing.

(B) Quorum - A panel of three members of the board, as appointed by
the chairperson, shall be necessary to conduct the hearing with the major-
ity of those in attendance necessary to decide upon the matter.

(C) Representation by Counsel and Witnesses - The applicant may be
represented by counsel or represent himself or herself at such hearing. The
applicant may offer witnesses and documents and may cross-examine any
witness.

(D) Written Briefs - The applicant is urged to submit a written brief (in
quadruplicate) 10 days prior to the hearing to the executive director for
distribution to the panel in support of his or her position. However, writ-
ten briefs are not required.

(E) Depositions - Should the applicant or executive director desire to take
a deposition prior to the board hearing of any voluntary witness who can-
not attend the board hearing, such intention to take, and request to take,
the deposition of a witness may be applied for in writing to the chairper-
son of the board together with a written consent signed by the potential
witness that he or she will give a deposition for one party and a statement
to the effect that the witness cannot attend the hearing along with the rea-
son for such unavailability. The party secking to take the deposition of a
witness shall state in detail as to what the witness is expected to testify. If
the chairperson is satisfied that such deposition from a possible witness
will be relevant to the issue in question before the board, then the chair-
person will authorize said taking of the deposition. The chairperson will
also designate the executive director or a member of the specialty com-
mittee to be present at the deposition. The deposition may be taken oral-
ly or by video. Any refusal of the taking of the deposition by the chair-
person shall be reviewed by the board at the request of the applicant. The
cost connected with taking the deposition shall be borne by the party
requesting the deposition.

(F) Continuances - Motions for continuance of the hearing should be
made to the chairperson of the board and such motions will be granted
or denied by the chairperson of the board.

(G) Burden of Proof - Preponderance of the Evidence - The panel of the
board shall apply the preponderance of the evidence rule in determining
whether or not to accept the application for certification. The burden of
proof is upon the applicant.

(H) Conduct of Hearings: Rights of Parties -

(i) Hearings shall be reported by a certified court reporter. The appli-
cant shall pay the costs associated with obtaining the court reporter’s
services for the hearing. The applicant shall pay the costs of the tran-
script and shall arrange for the preparation of the transcript with the
court reportet. The applicant shall be taxed with all other costs of the
hearing, but such costs shall not include any compensation to the
members of the board before whom the hearing is conducted. The
board in its discretion may refund to the applicant all or some portion
of the necessary costs incurred as a result of the hearing.

(ii) The applicant may retain counsel at all stages of the investigation
and at all meetings. The applicant and his or her counsel shall have the
right to attend all hearings.

(iii) Oral evidence at hearings shall be taken only on oath or affirma-
tion. The applicant shall have the right to testify unless he or she specif-
ically waives such right or fails to appear at the hearing. If the applicant
does not testify on his or her behalf, the applicant may be called and
examined by the panel of the board, the executive director, and any
member of the specialty committee. The applicant’s failure to appear at
the hearing ordered by the board, after receipt of written notice, shall
constitute a waiver of the applicant’s right to a hearing before the board.

(iv) At any hearing, the panel of the board, the executive director, any
member of the appropriate specialty committee, and the applicant shall
have these rights:

(a) to call and examine witnesses;

(b) to offer exhibits;

(c) to cross-examine witnesses on any matter relevant to the issues
even thought that matter was not covered in the direct examination;
and

(d) to impeach any witness regardless of who first called such wit-
ness to testify and to rebut any evidence.

(v) Hearings need not be conducted according to technical rules relat-
ing to evidence and witnesses. Any relevant evidence shall be admitted
if it is the sort of evidence on which responsible persons are accustomed
to rely in the conduct of serious affairs, regardless of any common law
or statutory rule which might make improper the admission of such
evidence over objection in civil actions.

(vi) Any hearing may be recessed or adjourned from time to time at
the discretion of the panel.

(9) Failure of Applicant to Petition the Board for Review or Request a
Hearing Before the Board Within the Time Allowed by These Rules - If the
applicant does not petition the board for review or request a hearing before
the board regarding the specialty committee’s recommendation of rejection
of the application within the time allowed by these rules, the board shall act
on the matter at its next board meeting.

(b) Failure of a Written Examination Prepared and Administered by a
Certification Committee

(1) Review of Examination - Within 30 days of the mailing of the notice
from the board’s executive director that the applicant has failed the written
examination, the applicant may review his or her examination at the office
of the board at a time designated by the executive director. The applicant
will be given the applicant’s scores for each question on the examination.
The applicant shall not remove the examination from the board’s office.
(2) Petition for Grade Review - If; after reviewing the examination, the
applicant feels an error or errors were made in the grading, the applicant
may file with the executive director a petition for grade review. The petition
must be filed within 45 days of the mailing of the notice of failure and
should set out in detail the examination questions and answers which, in
the opinion of the applicant, have been incorrectly graded. Supporting
information may be filed to substantiate the applicants claim.

(3) Review Procedure - The applicant’s examination and petition shall be

submitted to a panel consisting of a minimum of at least three members of

the specialty committee (the review committee of the specialty committee).

All information will be submitted in blind form, the staff being responsible

for deleting any identifying information on the examination or the petition.

The review committee of the specialty committee shall review the petition

of the applicant and determine whether the grade of the examination

should remain the same or be changed. The review committee shall make

a written report to the board setting forth its recommendation relative to

the grade on the applicants examination and an explanation of its recom-

mendation.

(4) Decision of the Board - The board shall consider the petition and the

report and recommendation of the review committee and shall certify the

applicant if it determines that the applicant has satisfied all of the standards
for certification.

(c) Failure of a Written Examination Prepared and Administered by a
Testing Organization on Behalf of the Board.

The applicant shall comply with the review and appeal procedures of any
testing organization retained by the board to prepare and administer the certi-
fication examination.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 1, 1995; November 16, 2006; February 5, 2009

.1802 Denial, Revocation, or Suspension of Continued Certification as a
Specialist

(a) Denial of Continued Certification - The board, upon its initiative or
upon recommendation of the appropriate specialty committee, may deny con-
tinued certification of a specialist, if the applicant does not meet the require-
ments as found in Rule .1721(a) of this subchapter.

(b) Revocation and Suspension of Certification as a Specialist. The board
shall revoke the certification of a lawyer as provided in Rule .1723(a) of this
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subchapter and may revoke or suspend the certification of a lawyer as provid-
ed in Rule .1723(b) of this subchapter.

(c) Notification of Board Action - The executive director shall notify the
lawyer of the board’s action to grant or deny continued certification as a special-
ist upon application for continued certification pursuant to Rule .1721(a) of this
subchapter, or to revoke or suspend continued certification pursuant to Rule
.1723(a) or (b) of this subchapter. The lawyer will also be notified of his or her
right to a hearing if a hearing is allowed by these rules..

(d) Request for Hearing - Within 21 days of the mailing of notice from the
executive director of the board that the lawyer has been denied continued cer-
tification pursuant to Rule .1721(a) or that certification has been revoked or
suspended pursuant to Rule .1723(b), the lawyer must request a hearing before
the board in writing. There is no right to a hearing upon automatic revocation
pursuant to Rule .1723(a).

() Hearing Procedure - Except as set forth in Rule .1802(f) below, the rules
set forth in Rule .1801(a)(8) of this subchapter shall be followed when a lawyer
requests a hearing regarding the denial of continued certification pursuant to
Rule .1721(a) or the revocation or suspension of certification under Rule
.1723(b).

(f) Burden of Proof: Preponderance of the Evidence - A three-member
panel of the board shall apply the preponderance of the evidence rule in deter-
mining whether the lawyer's certification should be continued, revoked or sus-
pended. In cases of denial of an application for continued certification under
Rule .1721(a), the burden of proof is upon the lawyer. In cases of revocation
or suspension under Rule .1723(b), the burden of proof is upon the board.

(g) Notification of Board’s Decision - After the hearing the board shall
timely notify the lawyer of its decision regarding continued certification as a
specialist.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 5, 2004

.1803 Reserved

.1804 Appeal to the Council

(a) Appealable Decisions - An appeal may be taken to the council from a
decision of the board which denies an applicant certification (i.e., when an
applicant’s application has been rejected because it is incomplete and/or not in
compliance with the standards for certification or when an applicant fails the
written specialty examination), denies an applicant continued certification as a
specialist, or suspends or revokes a specialist’s certification. (Persons who appeal
the board’s decision are referred to herein as appellants.)

(b) Filing the Appeal - An appeal from a decision of the board as described
in Rule .1804(a) above may be taken by filing with the executive director of the
North Carolina State Bar (the State Bar) a written notice of appeal not later
than 21 days after the mailing of the board’s decision to the applicant who is
denied certification or continued certification or to a lawyer whose certification
is suspended or revoked.

(¢) Time and Place of Hearing - The appeal will be scheduled for hearing at
a time set by the council. The executive director of the State Bar shall notify the
appellant and the board of the time and place of the hearing before the council.

(d) Record on Appeal to the Council

(1) The record on appeal to the council shall consist of all the evidence

offered at the hearing before the board. The executive director of the board

shall assemble the record and certify it to the executive director of the State

Bar and notify the appellant of such action.

(2) The appellant shall make prompt arrangement with the court reporter

to obtain and have filed with the executive director of the State Bar a

complete transcript of the hearing. Failure of the appellant to make such

arrangements and pay the costs shall be grounds for dismissal of the
appeal.

(e) Parties Appearing Before the Council - The appellant may request to
appear, with or without counsel, before the council and make oral argument.
The board may appear on its own behalf or by counsel.

(f) Appeal Procedure - The council shall consider the appeal en banc. The
council shall consider only the record on appeal, briefs, and oral arguments.
The decision of the council shall be by a majority of those members voting. All

council members present at the meeting may participate in the discussion and
deliberation of the appeal. Members of the board who also serve on the coun-
cil are recused from voting on the appeal.

(g) Notice of the Council’s decision - The appellant shall receive written
notice of the council’s decision.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1805 Judicial Review

(a) Appeals - The appellant or the board may appeal from an adverse ruling
by the council.

(b) Wake County Superior Court - All appeals from the council shall lie to
the Wake County Superior Court. (See N.C. State Bar v. Du Mont, 304 N.C.
627,286 S.E.2d 89 (1982).)

() Judicial Review Procedures - Article 4 of G.S. 150-B shall be complied
with by all parties relative to the procedures for judicial review of the council’s
decision.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1806 Additional Rules Pertaining to Hearing and Appeals

(a) Notices - Every notice required by these rules shall be mailed to the
applicant.

(b) Expenses Related to Hearings and Appeals - In its discretion, the board
may direct that the necessary expenses incurred in any investigation, process-
ing, and hearing of any matter to the board or appeal to the council be paid by
the board or appeal to the council be paid by the board. However, all expens-
es related to travel to any hearing or appeal for the applicant, his or her attor-
ney, and witnesses called by the applicant shall be home by the applicant and
shall not be paid by the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2100 Certification Standards for the Real
Property Law Specialty

.2101 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) hereby
designates real property law, including the subspecialties of real property-residential
transactions and real property-business, commercial, and industrial transactions, as
a field of law for which certification of specialists under the North Carolina Plan of
Legal Specialization (see Section .1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2102 Definition of Specialty

The specialty of real property law is the practice of law dealing with real prop-
erty transactions, including title examination, property transfers, financing, leas-
es, and determination of property rights. Subspecialties in the field are identified
and defined as follows:

() Real Property Law-Residential Transactions - The practice of law dealing
with the acquisition, ownership, leasing, financing, use, transfer and disposition,
of residential and real property by individuals;

(b) Real Property Law-Business, Commercial, and Industrial Transactions -
The practice of law dealing with the acquisition, ownership, leasing, manage-
ment, financing, development, use, transfer, and disposition of residential, busi-
ness, commercial, and industrial real property.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2103 Recognition as a Specialist in Real Property Law

A lawyer may qualify as a specialist by meeting the standards set for one or
both of the subspecialties. If a lawyer qualifies as a specialist in real property law
by meeting the standards set for the real property law-residential transactions
subspecialty, the lawyer shall be entitled to represent that he or she is a “Board
Certified Specialist in Real Property Law-Residential Transactions.” If a lawyer
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qualifies as a specialist in real property law by meeting the standards set for the
real property law-business, commercial, and industrial transactions, the lawyer
shall be entitled to represent that he or she is a “Board Certified Specialist in Real
Property Law-Business, Commercial, and Industrial Transactions.” If a lawyer
qualifies as a specialist in real property law by meeting the standards set for both
the real property law-residential transactions subspecialty and the real property
law-business, commercial, and industrial transactions subspecialty, the lawyer
shall be entitled to represent that he or she is a “Board Certified Specialist in Real
Property Law-Residential, Business, Commercial, and Industrial Transactions.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2104 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in real property law
shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2105 Standards for Certification as a Specialist in Real Property Law

Each applicant for certification as a specialist in real property law shall meet
the minimum standards set forth in Rule .1720 of this subchapter.

In addition, each applicant shall meet the following standards for certification
in real property law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of real
property law.

(1) Substantial involvement shall mean during the five years preceding the

application, the applicant has devoted an average of at least 500 hours a year

to the practice of real property law, but not less than 400 hours in any one year.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent means service as a law professor concentrating in the

teaching of real property law. Teaching may be substituted for one year of

experience to meet the five-year requirement.

(c) Continuing Legal Education - An applicant must have earned no less
than 36 hours of accredited continuing legal education (CLE) credits in real
property law during the three years preceding application with not less than
six credits in any one year. Of the 36 hours of CLE, at least 30 hours shall
be in real property law and the balance may be in the related areas of envi-
ronmental law, taxation, business organizations, estate planning and probate
law, and elder law.

(d) Peer review - An applicant must make a satisfactory showing of qualifica-
tion through peer review. An applicant must provide the names of ten lawyers or
judges who are familiar with the competence and qualification of the applicant
in the specialty field. Written peer reference forms will be sent by the board or
the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. An applicant con-
sents to the confidential inquiry by the board or the specialty committee of the
submitted references and other persons concerning the applicant's competence
and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(e) Examinations - The applicant must pass a written examination designed
to test the applicant's knowledge and ability in real property law.

(1) Terms - The examination(s) shall be in written form and shall be given

annually. The examination(s) shall be administered and graded uniformly by
the specialty committee.
(2) Subject Matter - The examination shall cover the applicant's knowledge
in the following topics in real property law or in the subspecialty or subspe-
cialties that the applicant has elected:
(A) title examinations, property transfers, financing, leases, and determina-
tion of property rights;
(B) the acquisition, ownership, leasing, financing, use, transfer, and dispo-
sition of residential real property by individuals;
(C) the acquisition, ownership, leasing, management, financing, develop-
ment, use, transfer, and disposition of residential, business, commercial,
and industrial real property.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended October 9, 2008

.2106 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification
must apply for continued certification within the time limit described in
Rule .2106(d) below. No examination will be required for continued certi-
fication. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued
certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2105(b) of this subchapter.

(b) Continuing Legal Education - The specialist must have earned no less
than 60 hours of accredited continuing legal education credits in real property
law as accredited by the board with not less than six credits earned in any one
year. Of the 60 hours of CLE, at least 50 hours shall be in real property law and
the balance may be in the related areas of environmental law, taxation, business
organizations, estate planning and probate law,and elder law.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2105(d) of this subchaprter.

(d) Time for Application - Application for continued certification shall be
made not more than one hundred eighty (180) days nor less than ninety days
prior to the expiration of the prior period of certification.

() Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2105
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2105 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended October 9, 2008

.2107 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in real
property law are subject to any general requirement, standard, or procedure
adopted by the board applicable to all applicants for certification or continued
certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2200 Certification Standards for the
Bankruptcy Law Specialty

.2201 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates bankruptcy law, including the subspecialties of consumer bank-
ruptcy law and business bankruptcy law, as a field of law for which certification
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of specialists under the Plan of Legal Specialization (see Section .1700 of this sub-
chapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2202 Definition of Specialty

The specialty of bankruptcy law is the practice of law dealing with all laws
and procedures involving the rights, obligations, and remedies between
debtors and creditors in potential or pending federal bankruptcy cases and
state insolvency actions. Subspecialties in the field are identified and defined
as follows:

(a) Consumer Bankruptcy Law - The practice of law dealing with con-
sumer bankruptcy and the representation of interested parties in contested
matters or adversary proceedings in individual filings of Chapter 7, Chapter
12, or Chapter 13;

(b) Business Bankruptcy Law - The practice of law dealing with business
bankruptcy and the representation of interested parties in contested matters or
adversary proceedings in bankruptcy cases filed on behalf of debtors who are or
have been engaged in business prior to an entity filing Chapter 7, Chapter 9,
Chapter 11, or Chapter 12.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2203 Recognition as a Specialist in Bankruptcy Law

A lawyer may qualify as a specialist by meeting the standards set for one or
both of the subspecialties. If a lawyer qualifies as a specialist in bankruptcy law
by meeting the standards set for the consumer bankruptcy law subspecialty, the
lawyer shall be entitled to represent that he or she is a “Board Certified Specialist
in Consumer Bankruptcy Law.” If a lawyer qualifies as a specialist in bankrupt-
cy law by meeting the standards set for the business bankruptcy law subspecial-
ty, the lawyer shall be entitled to represent that he or she is a “Board Certified
Specialist in Business Bankruptcy Law.” If a lawyer qualifies as a specialist in
bankruptcy law by meeting the standards set for both the consumer bankruptcy
law and the business bankruptcy law subspecialties, the lawyer shall be entitled
to represent that he or she is a “Board Certified Specialist in Business and
Consumer Bankruptcy Law.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2204 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in bankruptcy law shall
be governed by the provisions of the Plan of Legal Specialization (see Section
.1700 of this subchapter) as supplemented by these standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2205 Standards for Certification as a Specialist in Bankruptcy Law

Each applicant for certification as a specialist in bankruptcy law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet the following standards for certification as a specialist in
bankruptcy law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
bankruptcy law.

(1) Substantial involvement shall mean during the five years preceding the

application, the applicant has devoted an average of at least 500 hours a year

to the practice of bankruptcy law, but not less than 400 hours in any one year.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent shall mean, after admission to the bar of any state,

District of Columbia, or a U.S. territorial possession

(A) service as a judge of any bankruptcy court, service as a cletk of any

bankruptcy court, or service as a standing trustee;

(B) corporate or government service, including military service, after
admission to the bar of any state, the District of Columbia, or any U.S. ter-
ritorial possession, but only if the bankruptcy work done was legal advice
or representation of the corporation, governmental unit, or individuals
connected therewith;

(C) service as a deputy or assistant clerk of any bankruptcy court, as a
research assistant to a bankruptcy judge, or as a law professor teaching
bankruptcy and/or debtor-creditor related courses may be substituted for
one year of experience to meet the five-year requirement.

(c) Continuing Legal Education - An applicant must have earned no less than
36 hours of accredited continuing legal education (CLE) credits in bankruptcy
law, during the three years preceding application with not less than 6 credits in
any one year.

(d) Peer Review - An applicant must make a satisfactory showing of quali-
fication through peer review. An applicant must provide the names of ten
lawyers or judges who are familiar with the competence and qualification of the
applicant in the specialty field. Written peer reference forms will be sent by the
board or the specialty committee to each of the references. Completed peer ref-
erence forms must be received from at least five of the references. All references
must be licensed and in good standing to practice in North Carolina. An appli-
cant consents to the confidential inquiry by the board or the specialty com-
mittee of the submitted references and other persons concerning the applicant's
competence and qualification.

(1) A reference may not be a judge of any bankruptcy court.

(2) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(3) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(¢) Examination - The applicant must pass a written examination designed
to test the applicants knowledge and ability in bankruptcy law.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended November 16, 2006

.2206 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification
must apply for continued certification within the time limit described in
Rule .2206(d) below. No examination will be required for continued certi-
fication. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued
certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2205(b) of this subchapter.

(b) Continuing Legal Education - Since last certified, a specialist must have
earned no less than 60 hours of accredited continued legal education credits in
bankruptcy law with not less than 6 credits earned in any one year.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2205(d) of this subchapter.

(d) Application for continued certification shall be made not more than 180
days nor less than 90 days prior to the expiration of the prior period of certifica-
tion.

() Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2205
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2205 of this
subchapter.

History Note: Statutory Authority G.S. 84-23
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Readopted Effective December 8, 1994

.2207 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in bank-
ruptcy law are subject to any general requirement, standard, or procedure adopt-
ed by the board applicable to all applicants for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2300 Certification Standards for the Estate
Planning and Probate Law Specialty

.2301 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates estate planning and probate law as a field of law for which certifi-
cation of specialists under the Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2302 Definition of Specialty

The specialty of estate planning and probate law is the practice of law deal-
ing with planning for conservation and disposition of estates, including consid-
eration of federal and state tax consequences; preparation of legal instruments to
effectuate estate plans; and probate of wills and administration of estates, includ-
ing federal and state tax matters.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2303 Recognition as a Specialist in Estate Planning and Probate Law

If a lawyer qualifies as a specialist in estate planning and probate law by meet-
ing the standards set for the specialty, the lawyer shall be entitled to represent that
he or she is a “Board Certified Specialist in Estate Planning and Probate Law.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2304 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in estate planning and
probate law shall be governed by the provisions of the Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2305 Standards for Certification as a Specialist in Estate Planning and
Probate Law

Each applicant for certification as a specialist in estate planning and probate
law shall meet the minimum standards set forth in Rule .1720 of this subchap-
ter. In addition, each applicant shall meet the following standards for certifica-
tion as a specialist in estate planning and probate law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - The applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of estate
planning and probate law.

(1) Substantial involvement shall be measured as follows:

(A) Time Spent - During the five years preceding the application, the appli-
cant has devoted an average of at least 500 hours a year to the practice of
estate planning and probate law, but not less than 400 hours in any one
year;

(B) Experience Gained - During the five years immediately preceding
application, the applicant shall have had continuing involvement in a sub-
stantial portion of the activities described in each of the following para-

graphs:

(i) counseled persons in estate planning, including giving advice with
respect to gifts, life insurance, wills, trusts, business arrangements and
agreements, and other estate planning matters;

(ii) prepared or supervised the preparation of (1) estate planning instru-
ments, such as simple and complex wills (including provisions for testa-
mentary trusts, marital deductions and elections), revocable and irrevo-
cable inter vivos trusts (including short-term and minor's trusts), busi-
ness planning agreements (including buy-sell agreements and employ-
ment contracts), powers of attorney and other estate planning instru-
ments; and (2) federal and state gift tax returns, including representation
before the Internal Revenue Service and the North Carolina Department
of Revenue in connection with gift tax returns;

(iii) handled or advised with respect to the probate of wills and the
administration of decedents' estates, including representation of the per-
sonal representative before the clerk of superior court, guardianship, will
contest, and declaratory judgment actions;

(iv) prepared, reviewed or supervised the preparation of federal estate tax
returns, North Carolina inheritance tax returns, and federal and state
fiduciary income tax returns, including representation before the Internal
Revenue Service and the North Carolina Department of Revenue in con-
nection with such tax returns and related controversies.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent shall mean

(A) receipt of an LL.M. degree in taxation or estate planning and probate
law (or such other related fields approved by the specialty committee and
the board from an approved law school) may be substituted for one year of
experience to meet the five-year requirement

(B) service as a trust officer with a corporate fiduciary having duties prima-
rily in the area of estate and trust administration, may be substituted for
one year of experience to meet the five-year requirement;

(C) service as a law professor concentrating in the teaching of taxation or
estate planning and probate law (or such other related fields approved by
the specialty committee and the board). Such service may be substituted for
one year of experience to meet the five-year requirement.

(c) Continuing Legal Education - An applicant must have earned no less than
72 hours of accredited continuing legal education (CLE) credits in estate plan-
ning and probate law during the three years preceding application. Of the 72
hours of CLE, at least 45 hours shall be in estate planning and probate law (pro-
vided, however, that eight of the 45 hours may be in the related areas of elder law,
Medicaid planning, and guardianship), and the balance may be in the related
areas of taxation, business organizations, real property, family law, elder law,
Medicaid planning, and guardianship.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges, all of whom are familiar with the competence and qualification of the
applicant in the specialty field. Written peer reference forms will be sent by the
board or the specialty committee to each of the references. Completed peer ref-
erence forms must be received from at least five of the references. All references
must be licensed and in good standing to practice in North Carolina. An appli-
cant consents to the confidential inquiry by the board or the specialty commit-
tee of the submitted references and other persons concerning the applicant's
competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability in estate planning and probate law.

(1) Terms - The examination shall be in written form and shall be given annu-

ally. The examination shall be administered and graded uniformly by the spe-

cialty committee.

(2) Subject Matter - The examination shall cover the applicant's knowledge

and application of the law in the following topics:
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(A) federal and North Carolina gift taxes;
(B) federal estate tax;
(C) North Carolina inheritance tax;
(D) federal and North Carolina fiduciary income taxes;
(E) federal and North Carolina income taxes as they apply to the final
returns of the decedent and his or her surviving spouse;
(F) North Carolina law of wills and trusts;
(G) North Carolina probate law, including fiduciary accounting;
(H) federal and North Carolina income and gift tax laws as they apply to
revocable and irrevocable inter vivos trusts:
(I) North Carolina law of business organizations, family law, and property
law as they may be applicable to estate planning transactions;
(J) federal and North Carolina tax law applicable to partnerships and cor-
porations (including S corporations) which may be encountered in estate
planning and administration.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended October 9, 2008

.2306 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification
must apply for continued certification within the time limit described in
Rule .2306(d) below. No examination will be required for continued certi-
fication. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued
certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2305(b) of this subchapter.

(b) Continuing Legal Education - Since last certified, a specialist must
have earned no less than 120 hours of accredited continuing legal education
credits in estate planning and probate law. Of the 120 hours of CLE at least
75 hours shall be in estate planning and probate law (provided, however,
that 15 of the 75 hours may be in the related areas of elder law, Medicaid
planning, and guardianship), and the balance may be in the related areas of
taxation, business organizations, real property, family law, elder law,
Medicaid planning, and guardianship.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2305(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

() Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2305
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2305 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended October 9, 2008

.2307 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in estate
planning and probate law are subject to any general requirement, standard, or
procedure adopted by the board applicable to all applicants for certification or
continued certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2400 Certification Standards for the Family
Law Specialty

.2401 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates family law as a field of law for which certification of specialists
under the North Carolina Plan of Legal Specialization (see Section .1700 of this
subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2402 Definition of Specialty

The specialty of family law is the practice of law relating to marriage, divorce,
alimony, child custody and support, equitable distribution, enforcement of sup-
port, domestic violence, bastardy, and adoption.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2403 Recognition as a Specialist in Family Law

If a lawyer qualifies as a specialist in family law by meeting the standards set
for the specialty, the lawyer shall be entitled to represent that he or she is a “Board
Certified Specialist in Family Law.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2404 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in family law shall be
governed by the provisions of the North Carolina Plan of Legal Specialization (see
Section .1700 of this subchapter) as supplemented by these standards for certifi-
cation.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2405 Standards for Certification as a Specialist in Family Law

Each applicant for certification as a specialist in family law shall meet the min-
imum standards set forth in Rule .1720 of this subchapter. In addition, each appli-
cant shall meet the following standards for certification as a specialist in family law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of fam-
ily law.

(1) Substantial involvement shall mean during the five years preceding the

application, the applicant has devoted an average of at least 600 hours a year

to the practice of family law, and not less than 400 hours during any one year.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent shall mean

(A) service as a law professor concentrating in the teaching of family law.
Such service may be substituted for one year of experience to meet the five-
year requirement.

(B) service as a district court judge in North Carolina, hearing a substantial
number of family law cases. Such service may be substituted for one year of
experience to meet the five-year requirement.

(c) Continuing Legal Education - During the three calendar years prior to the
year of application and the portion of the calendar year immediately prior to
application, an applicant must have earned no less than 45 hours of accredited
continuing legal education (CLE) credits in family law, nine of which may be in
related fields. Related fields shall include taxation, trial advocacy, evidence, nego-
tiation (including training in mediation, arbitration, and collaborative law), juve-
nile law, real property, estate planning and probate law, business organizations,
employee benefits, bankruptcy, elder law, and immigration law. Only nine hours
of CLE credit will be recognized for attendance at an extended negotiation or
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mediation training course. Parenting coordinator training will not qualify for
family law or related field hours. At least 9 hours of CLE in family law or relat-
ed fields must be taken during each of the three calendar years preceding appli-
cation.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. An applicant con-
sents to the confidential inquiry by the board or the specialty committee of the
submitted references and other persons concerning the applicant's competence
and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability in family law.

(1) Terms - The examination shall be in written form and shall be given annu-

ally. The examination shall be administered and graded uniformly by the spe-

cialty committee.

(2) Subject Matter - The examination shall cover the applicant's knowledge

and application of the law relating to marriage, divorce, alimony, child cus-

tody and support, equitable distribution, enforcement of support, domestic
violence, bastardy, and adoption including, but not limited to, the following:
(A) contempt (Chapter 5A of the North Carolina General Statutes);
(B) adoptions (Chapter 48);
(C) bastardy (Chapter 49);
(D) divorce and alimony (Chapter 50);
(E) Uniform Child Custody Jurisdiction and Enforcement Act (Chapter
50A);
(F) domestic violence (Chapter 50B; Chapter 50C);
(G) marriage (Chapter 51);
(H) powers and liabilities of married persons (Chapter 52);
(I) Uniform Interstate Family Support Act (Chapter 52C);
(J) Uniform Premarital Agreement Act (Chapter 52B);
(K) termination of parental rights, as relating to adoption and termination
for failure to provide support (Chapter 7B, Article 11);
(L) garnishment and enforcement of child support obligations (Chapter
110, Article 9);
(M) Parental Kidnapping Prevention Act (28 U.S.C.§1738A);
(N) Internal Revenue Code §§ 71 (Alimony), 215 (Alimony Deduction),
121 (Exclusion of Gain from the Sale of Principal Residence), 151 and 152
(Dependency Exemptions), 1041 (Transfer of Property Incidental to
Divorce), 2043 and 2516 (Gift Tax Exception), 414(p) (Defining QDRO
Requirements), 408 (d)(6) (IRA Transfer Requirements for Non-Taxable
Event), and regulations interpretive of these Code sections; and
(O) Federal Wiretap Law.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 5, 2002; February 27, 2003; October 9, 2008

.2406 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certificatdion must apply
for continued certification within the time limit described in Rule .2406(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement

in the specialty as defined in Rule .2405(b) of this subchapter.

(b) Continuing Legal Education - Since last certified, a specialist must have
earned no less than 60 hours of accredited continuing legal education credits in
family law or related fields. Not less than nine credits may be earned in any one
year, and no more than twelve credits may be in related fields. Related fields shall
include taxation, trial advocacy, evidence, negotiations (including training in
mediation, arbitration, and collaborative law), juvenile law, real property, estate
planning and probate law, business organizations, employee benefits, bankrupt-
cy, elder law, and immigration law. Only nine hours of CLE credit will be rec-
ognized for attendance at an extended negotiation or mediation training course.
Parenting coordinator training will not qualify for family law or related field
hours.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2405(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2405
of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2405 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 27, 2003; October 9, 2008

.2407 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in fami-
ly law are subject to any general requirement, standards, or procedure adopted
by the board applicable to all applicants for certification or continued certifica-
tion.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2500 Certification Standards for the
Criminal Law Specialty

.2501 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates criminal law, including the subspecialties of criminal appellate
practice and state criminal law, as a field of law for which certification of special-
ists under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2502 Definition of Specialty

The specialty of criminal law is the practice of law dealing with the defense
or prosecution of those charged with misdemeanor and felony crimes in state and
federal trial and appellate courts. Subspecialties in the field are identified and
defined as follows:

(a) Criminal Appellate Practice - The practice of criminal law at the appellate
court level;

(b) State Criminal Law - The practice of criminal law in state trial and appel-
late courts.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2503 Recognition as a Specialist in Criminal Law

A lawyer may qualify as a specialist by meeting the standards set for criminal
law or the subspecialties of criminal appellate practice or state criminal law. If a
lawyer qualifies as a specialist by meeting the standards set for the criminal law
specialty, the lawyer shall be entitled to represent that he or she is a “Board
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Certified Specialist in Criminal Law.” If a lawyer qualifies as a specialist by meet-
ing the standards set for the subspecialty of criminal appellate practice, the lawyer
shall be entitled to represent that he or she is a “Board Certified Specialist in
Criminal Appellate Practice.” If a lawyer qualifies as a specialist by meeting the
standards set for the subspecialty of state criminal law, the lawyer shall be enti-
tled to represent that he or she is a “Board Certified Specialist in State Criminal
Law.” If a lawyer qualifies as a specialist by meeting the standards set for both
criminal law and the subspecialty of criminal appellate practice, the lawyer shall
be entitled to represent that he or she is a “Board Certified Specialist in Criminal
Law and Criminal Appellate Practice.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2504 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in criminal law shall be
governed by the provisions of the North Carolina Plan of Legal Specialization (see
Section .1700 of this subchapter) as supplemented by these standards for certifi-
cation.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2505 Standards for Certification as a Specialist

Each applicant for certification as a specialist in criminal law, the subspecial-
ty of state criminal law, or the subspecialty of criminal appellate practice shall
meet the minimum standards set forth in Rule .1720 of this subchapter. In addi-
tion, each applicant shall meet the following standards for certification:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of the application. During
the period of certification an applicant shall continue to be licensed and in good
standing to practice law in North Carolina.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of crim-
inal law.

(1) Substantial involvement shall mean during the five years immediately pre-

ceding the application, the applicant devoted an average of at least 500 hours

a year to the practice of criminal law, but not less than 400 hours in any one

year. "Practice” shall mean substantive legal work, specifically including rep-

resentation in criminal trials, done primarily for the purpose of providing
legal advice or representation, or a practice equivalent.

(2) "Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the teaching of criminal law
for one year or more, which may be substituted for one year of experience
to meet the five-year requirement set forth in Rule .2505(b)(1) above;

(B) Service as a federal, state or tribal court judge for one year or more,
which may be substituted for one year of experience to meet the five-year
requirement set forth in Rule .2505(b)(1) above;

(3) For the specialty of criminal law and the subspecialty of state criminal law,

the board shall require an applicant to show substantial involvement by pro-

viding information that demonstrates the applicant's significant criminal trial
experience such as:
(A) representation during the applicant's entire legal career in criminal tri-
als concluded by verdict;
(B) representation as principal counsel of record in federal felony cases or
state felony cases (Class G or higher) ;
(C) court appearances in other substantive criminal proceedings in crimi-
nal courts of any jurisdiction; and
(D) representation in appeals of decisions to the North Carolina Court of
Appeals, the North Carolina Supreme Court, or any federal appellate court.
(4) For the subspecialty of criminal appellate practice, the applicant must
have been engaged in the active practice of criminal appellate law for at least
five years prior to certification during which the applicant devoted an aver-
age of at least 500 hours a year to the practice of criminal law (in both trial
and appellate courts), but not less than 400 hours in any one year. The board
may require an applicant to show substantial involvement in criminal appel-
late law by providing information regarding the applicant's participation,
during the five years prior to application, in activities such as brief writing,

motion practice, oral arguments, and the preparation and argument of
extraordinary writs.
(c) Continuing Legal Education
(1) In the specialty of criminal law, the state criminal law subspecialty, and
the criminal appellate practice subspecialty, an applicant must have earned no
less than 40 hours of accredited continuing legal education credits in crimi-
nal law during the three years preceding the application, which 40 hours
must include the following:

(A) at least 34 hours in skills pertaining to criminal law, such as evidence,

substantive criminal law, criminal procedure, criminal trial advocacy, crim-

inal trial tactics, and appellate advocacy;

(B) at least 6 hours in the area of ethics and criminal law.
(2) In order to be certified as a specialist in both criminal law and the sub-
specialty of criminal appellate law, an applicant must have earned no less than
46 hours of accredited continuing legal education credits in criminal law dur-
ing the three years preceding application, which 46 hours must include the
following:

(A) at least 40 hours in skills pertaining to criminal law, such as evidence,

substantive criminal law, criminal procedure, criminal trial advocacy, crim-

inal trial tactics, and appellate advocacy;

(B) at least 6 hours in the area of ethics and criminal law.
(d) Peer Review
(1) Each applicant for certification as a specialist in criminal law, the subspe-
cialty of state criminal law, and the subspecialty of criminal appellate practice,
must make a satisfactory showing of qualification through peer review.
(2) All references must be licensed and in good standing to practice in
North Carolina and must be familiar with the competence and qualifica-
tions of the applicant in the specialty field. The applicant consents to the
confidential inquiry by the board or the specialty committee of the sub-
mitted references and other persons concerning the applicant's competence
and qualifications.
(3) Written peer reference forms will be sent by the board or the specialty
committee to the references. Completed peer reference forms must be
received from at least five of the references. The board or the specialty com-
mittee may contact in person or by telephone any reference listed by an
applicant.
(4) Each applicant must provide for reference and independent inquiry the
names and addresses of the following;: (i) ten lawyers and judges who practice
in the field of criminal law and who are familiar with the applicant's practice,
and (ii) opposing counsel and the judge in last ten serious (Class G or high-
er) felony cases tried by the applicant.
(5) A reference may not be related by blood or marriage to the applicant nor
may the reference be a partner or associate of the applicant at the time of the
application.
(e) Examination - The applicant must pass a written examination designed to

test the applicant's knowledge and ability.

(1) Terms - The examination(s) shall be in written form and shall be given at
such times as the board deems appropriate. The examination(s) shall be
administered and graded uniformly by the specialty committee.
(2) Subject Matter
The examination shall cover the applicant's knowledge in the following top-
ics in criminal law, in the subspecialty of state criminal law, and/or in the sub-
specialty of criminal appellate practice, as the applicant has elected:

(A) the North Carolina and Federal Rules of Evidence;

(B) state and federal criminal procedure and state and federal laws affecting

criminal procedure;

(C) constitutional law;

(D) appellate procedure and tactics;

(E) trial procedure and trial tactics;

(F) criminal substantive law;

(G) the North Carolina Rules of Appellate Procedure.
(3) Required Examination Components.

(A) Criminal Law Specialty.

An applicant for certification in the specialty of criminal law must pass part

I of the examination on general topics in criminal law and part II of the

examination (federal and state criminal law).
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(B) State Criminal Law Subspecialty.
An applicant for certification in the subspecialty of state criminal law must
pass part I of the examination on general topics in criminal law and part ITI
of the examination on state criminal law.
(C) Criminal Appellate Practice Subspecialty
An applicant for certification in the subspecialty of criminal appellate prac-
tice must pass the criminal appellate practice examination in addition to
passing part I of the criminal law examination (on general topics in criminal
law) and passing part II (on federal and state criminal law) or part III (on
state criminal law) of the examination. If an applicant for certification in
criminal appellate practice is already certified as a specialist in the specialty of
criminal law or the subspecialty of state criminal law, the applicant is only
required to take and pass the criminal appellate practice examination.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 5, 2004; October 6, 2004; August 23, 2007

.2506 Standards for Continued Certification as a Specialist

The period of certification is five years. A certified specialist who desires con-
tinued certification must apply for continued certification within the time limit
described in Rule .2506(d) below. No examination will be required for contin-
ued certification. However, each applicant for continued certification as a spe-
clalist shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued certi-
fication.

() Substantial Involvement - The specialist must demonstrate that for the
five years preceding reapplication he or she has had substantial involvement in
the specialty or subspecialty as defined in Rule .2505(b).

(b) Continuing Legal Education - The specialist must have earned no less
than 65 hours of accredited continuing legal education credits in criminal law
with not less than 6 credits earned in any one year.

() Peer Review - The specialist must comply with the requirements of Rule
.2505(d) of this subchapter.

(d) Time for Application - Application for continuing certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

() Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2505
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2505 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 5, 2004; October 6, 2004

.2507 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in crimi-
nal law, the subspecialty of state criminal law and the subspecialty of criminal
appellate practice are subject to any general requirement, standard, or procedure
adopted by the board applicable to all applicants for certification or continued
certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2600 Certification Standards for the
Immigration Law Specialty

.2601 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates immigration law as a field of law for which certification of special-
ists under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

.2602 Definition of Specialty

The specialty of immigration law is the practice of law dealing with obtain-
ing and retaining permission to enter and remain in the United States including,
but not limited to, such matters as visas, changes of status, deportation and exclu-
sion, naturalization, appearances before courts and governmental agencies, and
protection of constitutional rights.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

.2603 Recognition as a Specialist in Immigration Law

If a lawyer qualifies as a specialist in immigration law by meeting the stan-
dards set for the specialty, the lawyer shall be entitled to represent that he or she
is a “Board Certified Specialist in Immigration Law.”

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

.2604 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in immigration law
shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

.2605 Standards for Certification as a Specialist in Immigration Law

Each applicant for certification as a specialist in immigration law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet the following standards for certification in immigration law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
immigration law.

(1) An applicant shall affirm that during the five years immediately preced-

ing the application, the applicant devoted an average of at least 700 hours a

year to the practice of immigration law, but not less than 400 hours in any

one year. Service as a law professor concentrating in the teaching of immi-

gration law may be substituted for one year of experience to meet the five-

year requirement.

(2) An applicant shall show substantial involvement in immigration law for

the required period by providing such information as may be required by the

board regarding the applicant's participation in at least five of the seven cate-
gories of activities listed below during the five years immediately preceding
the date of application:
(A) Family Immigration.
Representation of clients before the U.S. Immigration and Naturalization
Service and the State Department in the filing of petitions and applications.
(B) Employment Related Immigration.
Representation of employers and/or aliens before at least one of the follow-
ing: the N.C. Employment Security Commission, U.S. Department of
Labor, U.S. Immigration and Naturalization Service, U.S. Department of
State or U.S. Information Agency.
(C) Naturalization.
Representation of clients before the U.S. Immigration and Naturalization
Service and judicial courts in naturalization matters.
(D) Administrative Hearings and Appeals.
Representation of clients before immigration judges in deportation, exclu-
sion, bond redetermination, and other administrative matters; and the repre-
sentation of clients in appeals taken before the Board of Immigration Appeals,
Administrative Appeals Unit, Board of Alien Labor Certification Appeals,
Regional Commissioners, Commissioner, Attorney General, Department of

State Board of Appellate Review, and Office of Special Counsel for

Subchap. 1D: 5-38



Immigration Related Unfair Employment Practices (OCAHO).

(E) Administrative Proceedings and Review in Judicial Courts.
Representation of clients in judicial matters such as applications for habeas
corpus, mandamus and declaratory judgments; criminal matters involving
immigration law; petitions for review in judicial courts; and ancillary pro-
ceedings in judicial courts.

(F) Asylum and Refugee Status.

Representation of clients in these matters.

(G) Employer Verification, Sanctions, Document Fraud, Bond and
Custody, Rescission, Registry, and Fine Proceedings.

Representation of clients in these matters.

(¢) Continuing Legal Education - An applicant must earn no less than 48
hours of accredited continuing legal education (CLE) credits in immigration
law during the four years preceding application. At least 20 of the 48 CLE
credit hours must be earned during the first and second year preceding appli-
cation and at least 20 of the CLE hours must be earned during the third and
fourth years preceding application. Of the 48 hours, at least 42 must be in
immigration law; the balance may be in the related areas of federal adminis-
trative procedure, trial advocacy, evidence, taxation, family law, employment
law, and criminal law and procedure.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. At least two of the
completed peer reference forms received by the board must be from lawyers or
judges who have substantial practice or judicial experience in immigration law.
An applicant consents to the confidential inquiry by the board or the specialty
committee of the submitted references and other persons concerning the appli-
cant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge, skills, and proficiency in immigration law. The
examination shall be in written form and shall be given annually. The examina-
tion shall be administered and graded uniformly by the specialty committee.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

.2606 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.2606(d) below. No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall com-
ply with the specific requirements set forth below in addition to any general
standards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2605(b) of this subchapter.

(b) Continuing Legal Education - The specialist must have earned no less
than 60 hours of accredited continuing legal education credits in immigration
law as accredited by the board. At least 30 of the 60 CLE credit hours must
be earned during the first three years after certification or recertification, as
applicable. Of the 60 hours, at least 52 must be in immigration law; the bal-
ance may be in the related areas of federal administrative procedure, trial
advocacy, evidence, taxation, family law, employment law, and criminal law
and procedure.

(c) Peer Review - The specialist must comply with the requirements of Rule

.2605(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than one hundred eighty (180) days nor less than ninety days
prior to the expiration of the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2605
of this subchapter, including the examination.

(£) Suspension or Revocation of Certification - If an applicant's certifica-
tion has been suspended or revoked during the period of certification, then
the application shall be treated as if it were for initial certification under Rule
.2605 of this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

.2607 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in immi-
gration law are subject to any general requirement, standard, or procedure adopt-
ed by the board applicable to all applicants for certification or continued certifi-
cation.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

Section .2700 Certification Standards for the
Workers' Compensation Law Specialty

.2701 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates workers' compensation as a field of law for which certification of
specialists under the North Carolina Plan of Legal Specialization (see Section
.1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

.2702 Definition of Specialty

The specialty of workers' compensation is the practice of law involving the
analysis of problems or controversies arising under the North Carolina Workers'
Compensation Act (Chapter 97, North Carolina General Statutes) and the liti-
gation of those matters before the North Carolina Industrial Commission.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

.2703 Recognition as a Specialist in Workers' Compensation Law

If a lawyer qualifies as a specialist in workers' compensation law by meeting
the standards set for the specialty, the lawyer shall be entitled to represent that he
or she is a "Board Certified Specialist in Workers' Compensation Law."

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

.2704 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in workers' compensa-
tion law shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

.2705 Standards for Certification as a Specialist in Workers' Compensation
Law

Each applicant for certification as a specialist in workers' compensation law
shall meet the minimum standards set forth in Rule .1720 of this subchapter. In
addition, each applicant shall meet the following standards for certification in
workers' compensation law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.
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(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
workers' compensation law.

(1) Substantial involvement shall mean during the five years immediately pre-

ceding the application, the applicant devoted an average of at least 500 hours

a year to the practice of workers' compensation law, but not less than 400

hours in any one year. "Practice” shall mean substantive legal work done pri-

marily for the purpose of providing legal advice or representation, or a prac-
tice equivalent.

(2) "Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the teaching of workers' com-
pensation law for one year or more may be substituted for one year of expe-
rience to meet the five-year requirement set forth in Rule .2705(b)(1) above;
(B) Service as a mediator of workers' compensation cases may be included
in the hours necessary to satisfy the requirement set forth in Rule
.2705(b)(1) above;
(©) Service as a deputy commissioner or commissioner of the North
Carolina Industrial Commission may be substituted for the substantial
involvement requirements in Rule .2705(b)(1) above provided
(i) the applicant was a full time deputy commissioner or commissioner
throughout the five years prior to application, or
(ii) the applicant was engaged in the private representation of clients for
at least one year during the five years immediately preceding the applica-
tion; and, during this year, the applicant devoted not less than 400 hours
to the practice of workers' compensation law. During the remaining four
years, the applicant was either engaged in the private representation of
clients and devoted an average of at least 500 hours a year to the practice
of workers' compensation law, but not less than 400 hours in any one
year, or served as a full time deputy commissioner or commissioner of the
North Carolina Industrial Commission.
(3) The board may require an applicant to show substantial involvement in
workers' compensation law by providing information regarding the appli-
cant's participation, during the five years immediately preceding the date of
the application, in activities such as those listed below:
(A) representation as principal counsel of record in complex cases tried to
an opinion and award of the North Carolina Industrial Commission;
(B) representation in occupational disease cases tried to an opinion and
award of the North Carolina Industrial Commission; and
(C) representation in appeals of decisions to the North Carolina Court of
Appeals or the North Carolina Supreme Court.

(c) Continuing Legal Education - An applicant must earn no less than thir-
ty-six hours of accredited continuing legal education (CLE) credits in workers'
compensation law during the three years preceding application, with not less
than six credits earned in any one year. Of the thirty-six hours of CLE, at least
eighteen hours shall be in workers' compensation law, and the balance may be in
the following related fields: civil trial practice and procedure; evidence; media-
tion; medical injuries, medicine or anatomy; labor and employment law; and
Social Security disability law.

(d) Peer Review - An applicant must make a satisfactory showing of quali-
fication through peer review. An applicant must provide the names of ten
lawyers, commissioners or deputy commissioners of the North Carolina
Industrial Commission, or judges who are familiar with the competence and
qualification of the applicant in the specialty field. Written peer reference forms
will be sent by the board or the specialty committee to each of the references.
Completed peer reference forms must be received from at least five of the ref-
erences. All references must be licensed and in good standing to practice in
North Carolina and have substantial practice or judicial experience in workers'
compensation law. An applicant consents to the confidential inquiry by the
board or the specialty committee of the submitted references and other persons
concerning the applicant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned directly to the specialty com-

mittee.

(e) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of workers'
compensation law to justify the representation of special competence to the legal
profession and the public. The examination shall be given annually in written
form and shall be administered and graded uniformly by the specialty committee.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

.2706 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.2706(d) below. No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall comply
with the specific requirements set forth below in addition to any general stan-
dards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2705(b) of this subchapter, provided, how-
ever, that a specialist who served on the Industrial Commission as a full time
commissioner or deputy commissioner during the five years preceding applica-
tion may substitute each year of service on the Industrial Commission for one
year of practice.

(b) Continuing Legal Education - The specialist must earn no less than sixty
hours of accredited continuing legal education credits in workers' compensation
law during the five years preceding application. Not less than six credits may be
earned in any one year. Of the sixty hours of CLE, at least thirty hours shall be
in workers' compensation law, and the balance may be in the following related
fields: civil trial practice and procedure; evidence; mediation; medical injuries,
medicine or anatomy; labor and employment law; and Social Security disabili-
ty law.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2705(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than ninety days prior to the expiration
of the prior period of certification.

() Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2705
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2705 of
this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

.2707 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in work-
ers' compensation law are subject to any general requirement, standard, or pro-
cedure adopted by the board applicable to all applicants for certification or con-
tinued certification.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

Section .2800, Certification Standards for the
Social Security Disability Law Specialty

.2801 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board)
hereby designates Social Security disability law as a field of law for which cer-
tification of specialists under the North Carolina Plan of Legal Specialization
(see Section .1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

Subchap. 1D: 5-40



.2802 Definition of Specialty

The specialty of Social Security disability law is the practice of law relating
to the analysis of claims and controversies arising under Title IT and Title XVI
of the Social Security Act and the representation of claimants in those matters
before the Social Security Administration and/or the federal courts.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

.2803 Recognition as a Specialist in Social Security Disability Law

If a lawyer qualifies as a specialist in Social Security disability law by meet-
ing the standards set for the specialty, the lawyer shall be entitled to represent
that he or she is a "Board Certified Specialist in Social Security Disability Law."

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

.2804 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in Social Security dis-
ability law shall be governed by the provisions of the North Carolina Plan of
Legal Specialization (see Section .1700 of this subchapter) as supplemented by
these standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

.2805 Standards for Certification as a Specialist in Social Security Disability
Law

Each applicant for certification as a specialist in Social Security disability
law shall meet the minimum standards set forth in Rule .1720 of this sub-
chapter. In addition, each applicant shall meet the following standards for cer-
tification in Social Security disability law:

(a) Licensure and Practice - An applicant shall be licensed and in good
standing to practice law in North Carolina as of the date of application. An
applicant shall continue to be licensed and in good standing to practice law in
North Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
Social Security disability law.

(1) "Substantial involvement" shall mean during the five years immediate-

ly preceding the application, the applicant devoted an average of at least

600 hours a year to the practice of Social Security disability law, but not less

than 500 hours in any one year. "Practice” shall mean substantive legal

work done primarily for the purpose of providing legal advice or represen-
tation, or a practice equivalent.

(2) "Practice equivalent" shall mean:

(A) Service as a law professor concentrating in the teaching of Social
Security disability law for one year or more may be substituted for one
year of experience to meet the five-year requirement set forth in Rule
.2805(b)(1) above;

(B) Service as a Social Security administrative law judge, Social Security
staff lawyer, or assistant United States attorney involved in cases arising
under Title II and Title XVI may be substituted for three of the five years
necessary to satisfy the requirement set forth in Rule .2805(b)(1) above;

(3) The board may require an applicant to show substantial involvement in

Social Security disability law by providing information regarding the appli-

cant's participation, during his or her legal career, as primary counsel of

record in the following;
(A) Proceedings before an administrative law judge;
(B) Cases appealed to the appeals council of the Social Security
Administration; and
(C) Cases appealed to federal district court.

(c) Continuing Legal Education - An applicant must earn no less than 36
hours of accredited continuing legal education (CLE) credits in Social Security
disability law and related fields during the three years preceding application,
with not less than six credits earned in any one year. Of the 36 hours of CLE,
at least 18 hours shall be in Social Security disability law, and the balance may
be in the following related fields: trial skills and advocacy; practice manage-
ment; medical injuries, medicine, or anatomy; ERISA; labor and employment

law; elder law; workers' compensation law; and the law relating to long term
disability or Medicaid/Medicare claims.

(d) Peer Review - An applicant must make a satisfactory showing of quali-
fication through peer review. An applicant must provide the names of ten
lawyers or judges who are familiar with the competence and qualification of the
applicant in the specialty field. Written peer reference forms will be sent by the
board or the specialty committee to each of the references. Completed peer ref-
erence forms must be received from at least five of the references. All references
must be licensed and in good standing to practice law in a jurisdiction in the
United States and have substantial practice or judicial experience in Social
Security disability law. An applicant consents to the confidential inquiry by the
board or the specialty committee of the submitted references and other persons
concerning the applicant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant

nor may the reference be a partner or associate of the applicant at the time

of the application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned directly to the specialty

committee.

(¢) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of Social
Security disability law to justify the representation of special competence to the legal
profession and the public. The examination shall be given annually in written form
and shall be administered and graded uniformly by the specialty committee.

(1) Subject Matter - The examination shall cover the applicant's knowledge

and application of the law relating to the following:

(A) Title IT and Title XVT of the Social Security Act;
(B) Federal practice and procedure in Social Security disability cases;
(C) Medical proof of disability;
(D) Vocational aspects of disability;
(E) Workers' compensation offset;
(F) Eligibility for Medicare and Medicaid;
(G) Eligibility for Social Security retirement and survivors benefits;
(H) Interaction of Social Security benefits with employee benefits (e.g.,
long term disability and back pay);
(I) Equal Access to Justice Act; and
(J) Fee collection and other ethical issues in Social Security practice.
History Note: Statutory Authority G.S. 84-23
Adopted March 2, 2006

.2806 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification
must apply for continued certification within the time limit described in
Rule .2806(d) below. No examination will be required for continued certi-
fication. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued
certification.

(a) Substantial Involvement. The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involve-
ment in the specialty as defined in Rule .2805(b) of this subchapter.

(b) Continuing Legal Education. The specialist must earn no less than 60
hours of accredited continuing legal education credits in Social Security dis-
ability law and related fields during the five years preceding application. Not
less than six of the credits may be earned in any one-year. Of the 60 hours of
CLE, at least 20 hours shall be in Social Security disability law, and the balance
may be in the following related fields: trial skills and advocacy; practice man-
agement; medical injuries, medicine or anatomy; ERISA; labor and employ-
ment law; elder law; workers' compensation law; and the law relating to long
term disability or Medicaid/Medicare claims.

(c) Peer Review. The specialist must comply with the requirements of Rule
.2805(d) of this subchapter.

(d) Time for Application. Application for continued certification shall be
made not more than 180 days nor less than 80 days prior to the expiration of
the prior period of certification.
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(e) Lapse of Certification. Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following
such lapse, recertification will require compliance with all requirements of Rule
.2805 of this subchapter, including the examination.

(F) Suspension or Revocation of Certification. If an applicant's certification
has been suspended or revoked during the period of certification, then the
application shall be treated as if it were for initial certification under Rule .2805
of this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

.2807 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in
Social Security disability law are subject to any general requirement, standard,
or procedure adopted by the board applicable to all applicants for certification
or continued certification.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

Section .2900 Certification Standards for the
Elder Law Specialty

.2901 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board)
hereby designates elder law as a field of law for which certification of specialists
under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2902 Definition of Specialty

The specialty of elder law is the practice of law involving the counseling and
representation of older persons and their representatives relative to the legal
aspects of health and long term care planning; public benefits; surrogate deci-
sion-making, legal capacity; the conservation, disposition, and administration
of the estates of older persons; and the implementation of decisions of older
persons and their representatives relative to the foregoing with due considera-
tion to the applicable tax consequences of an action, or the need for more
sophisticated tax expertise.

Lawyers certified in elder law must be capable of recognizing issues that
arise during counseling and representation of older persons, or their represen-
tatives, with respect to abuse, neglect, or exploitation of the older person, insur-
ance, housing, long term care, employment, and retirement. The elder law spe-
cialist must also be familiar with professional and non-legal resources and serv-
ices publicly and privately available to meet the needs of the older persons, and
be capable of recognizing the professional conduct and ethical issues that arise
during representation.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2903 Recognition as a Specialist in Elder Law

If a lawyer qualifies as a specialist in elder law by meeting the standards set
for the specialty, the lawyer shall be entitled to represent that he or she is a
"Board Certified Specialist in Elder Law."

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2904 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in elder law shall be
governed by the provisions of the North Carolina Plan of Legal Specialization
(see Section .1700 of this subchapter) as supplemented by these standards for
certification.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2905 Standards for Certification as a Specialist in Elder Law

Each applicant for certification as a specialist in elder law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition,
each applicant shall meet the following standards for certification in elder law:

(a) Licensure and Practice - An applicant shall be licensed and in good
standing to practice law in North Carolina as of the date of application. An
applicant shall continue to be licensed and in good standing to practice law in
North Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
elder law.

(1) Substantial involvement shall mean during the five years immediately

preceding the application, the applicant devoted an average of at least 700

hours a year to the practice of elder law, but not less than 400 hours in any

one year. Practice shall mean substantive legal work done primarily for the
purpose of providing legal advice or representation, or a practice equivalent.

(2) Practice equivalent shall mean service as a law professor concentrating in

the teaching of elder law (or such other related fields as approved by the spe-

clalty committee and the board) for one year or more. Such service may be
substituted for one year of experience to meet the five-year requirement set
forth in Rule .2905(b)(1) above.

() Substantial Involvement Experience Requirements - In addition to the
showing required by Rule .2905(b), an applicant shall show substantial involve-
ment in elder law by providing information regarding the applicant's participa-
tion, during the five years immediately preceding the date of the application, in
at least sixty (60) elder law matters in the categories set forth in Rule .2905(c)(3)
below.

(1) As used in this section, an applicant will be considered to have partici-

pated in an elder law matter if the applicant:

(A) provided advice (written or oral, but if oral, supported by substantial
documentation in the client's file) tailored to and based on facts and cir-
cumstances specific to a particular client;

(B) drafted legal documents such as, but not limited to, wills, trusts, or
health care directives, provided that those legal documents were tailored to
and based on facts and circumstances specific to the particular client;

(C) prepared legal documents and took other steps necessary for the
administration of a previously prepared legal directive such as, but not lim-
ited to, a will or trust; or

(D) provided representation to a party in contested litigation or adminis-
trative matters concerning an elder law issue.

(2) Of the 60 elder law matters:

(A) forty (40) must be in the experience categories listed in Rule
.2905(c)(3)(A) through (E) with at least five matters in each category;

(B) ten (10) must be in experience categories listed in Rule .2905(c)(3)(F)
through (M), with no more than five in any one category; and

(C) the remaining ten (10) may be in any category listed in Rule
.2905(c)(3), and are not subject to the limitations set forth in Rule
.2905(c)(2)(B) or (O).

(3) Experience Categories:

(A) Health and personal care planning including giving advice regarding,
and preparing, advance medical directives (medical powers of attorney, liv-
ing wills, and health care declarations) and counseling older persons, attor-
neys-in-fact, and families about medical and life-sustaining choices, and
related personal life choices.

(B) Pre-mortem legal planning including giving advice and preparing doc-
uments regarding wills, trusts, durable general or financial powers of attor-
ney, real estate, gifting, and the financial and tax implications of any pro-
posed action.

(C) Fiduciary representation including seeking the appointment of, giving
advice to, representing, or serving as executor, personal representative,
attorney-in-fact, trustee, guardian, conservator, representative payee, or
other formal or informal fiduciary.

(D) Legal capacity counseling including advising how capacity is deter-
mined and the level of capacity required for various legal activities, and
representing those who are or may be the subject of guardianship/conser-
vatorship proceedings or other protective arrangements.

(E) Public benefits advice including planning for and assisting in obtain-
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ing Medicaid, supplemental security income, and veterans benefits.

(F) Advice on insurance matters including analyzing and explaining the
types of insurance available, such as health, life, long term care, home care,
COBRA, medigap, long term disability, dread disease, and burial/funeral
policies.

(G) Resident rights advocacy including advising patients and residents of
hospitals, nursing facilities, continuing care retirement communities,
assisted living facilities, adult care facilities, and those cared for in their
homes of their rights and appropriate remedies in matters such as admis-
sion, transfer and discharge policies, quality of care, and related issues.
(H) Housing counseling including reviewing the options available and the
financing of those options such as: mortgage alternatives, renovation loan
programs, life care contracts, and home equity conversion.

(I) Employment and retirement advice including pensions, retiree health
benefits, unemployment benefits, and other benefits.

(J) Income, estate, and gift tax advice, including consequences of plans
made and advice offered.

(K) Public benefits advice, including planning for and assisting in obtain-
ing Medicare, social security, and food stamps.

(L) Counseling with regard to age and/or disability discrimination in
employment and housing.

(M) Litigation and administrative advocacy in connection with any of the
above matters, including will contests, contested capacity issues, elder
abuse (including financial or consumer fraud), fiduciary administration,
public benefits, nursing home torts, and discrimination.

(d) Continuing Legal Education - An applicant must earn no less than forty-
five (45) hours of accredited continuing legal education (CLE) credits in elder law
and related fields during the three full calendar years preceding application and the
year of application, with not less than nine (9) credits earned in any of the three
calendar years. Related fields shall include the following: estate planning and
administration, trust law, health and long term care planning, public benefits, sur-
rogate decision-making, older persons' legal capacity, social security disability,
Medicaid/Medicare claims and taxation. No more than twenty-four (24) credits
may be earned in the related fields of estate taxation or estate administration.

(e) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must
be licensed and in good standing to practice in North Carolina and have sub-
stantial practice or judicial experience in elder law or in a related field as set forth
in Rule .2905(d). An applicant consents to the confidential inquiry by the board
or the specialty committee of the submitted references and other persons con-
cerning the applicant’s competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned directly to the specialty com-

mittee.

(f) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of elder law
to justify the representation of special competence to the legal profession and the
public. The examination shall be given annually in written form and shall be
administered and graded uniformly by the specialty committee or by any ABA
accredited elder law certification organization with which the board contracts
pursuant to Rule .1716(10) of this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2906 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.2906(d) below. No examination will be required for continued certification.

However, each applicant for continued certification as a specialist shall comply
with the specific requirements set forth below in addition to any general stan-
dards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2905(b) of this subchapter.

(b) Continuing Legal Education - The specialist must earn seventy-five (75)
hours of accredited continuing legal education (CLE) credits in elder law or
related fields during the five calendar years preceding application, with not less
than ten (10) credits earned in any calendar year. Related fields shall include the
following: estate planning and administration, trust law, health and long term
care planning, public benefits, surrogate decision-making, older persons' legal
capacity, social security disability, Medicaid/Medicare claims and taxation. No
more than forty (40) credits may be earned in the related fields of estate taxa-
tion or estate administration.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2905(e) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of
the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2905
of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2905 of
this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2907 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in elder
law are subject to any general requirement, standard, or procedure adopted by
the board applicable to all applicants for certification or continued certification.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009
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appointment to judicial office.
(b) A lawyer who is a candidate for judicial office shall comply with the appli-
cable provisions of the Code of Judicial Conduct.

Comment

[1] Assessments by lawyers are relied on in evaluating the professional or per-
sonal fitness of persons being considered for election or appointment to judicial
office. Expressing honest and candid opinions on such matters contributes to
improving the administration of justice. Conversely, false statements by a lawyer
can unfairly undermine public confidence in the administration of justice.

[2] When a lawyer seeks judicial office, the lawyer should be bound by appli-
cable limitations on political activity.

(3] To maintain the fair and independent administration of justice, lawyers
are encouraged to continue traditional efforts to defend judges and courts unjust-
ly criticized. Adjudicatory officials, not being wholly free to defend themselves,
are entitled to receive the support of the bar against such unjust criticism.

[4] While a lawyer as a citizen has a right to criticize such officials publicly,
the lawyer should be certain of the merit of the complaint, use appropriate lan-
guage, and avoid petty criticisms, for unrestrained and intemperate statements
tend to lessen public confidence in our legal system. Criticisms motivated by rea-
sons other than a desire to improve the legal system are not justified.

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003

RULE 8.3: REPORTING PROFESSIONAL MISCONDUCT

(a) A lawyer who knows that another lawyer has committed a violation of the
Rules of Professional Conduct that raises a substantial question as to that lawyer’s
honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the
North Carolina State Bar or the court having jurisdiction over the matter.

(b) A lawyer who knows that a judge has committed a violation of applicable
rules of judicial conduct that raises a substantial question as to the judge’s fitness
for office shall inform the North Carolina Judicial Standards Commission or
other appropriate authority.

() This Rule does not require disclosure of information otherwise protected
by Rule 1.6.

(d) A lawyer who is disciplined in any state or federal court for a violation of
the Rules of Professional Conduct in effect in such state or federal court shall
inform the secretary of the North Carolina State Bar of such action in writing no
later than 30 days after entry of the order of discipline.

(e) A lawyer who is serving as a mediator and who is subject to the North
Carolina Supreme Court Standards of Professional Conduct for Mediators (the
Standards) is not required to disclose information learned during a mediation if
the Standards do not allow disclosure. If disclosure is allowed by the Standards,
the lawyer is required to report professional misconduct consistent with the duty
to report set forth in paragraph (a).

Comment

[1] Self-regulation of the legal profession requires that members of the pro-
fession initiate disciplinary investigation when they know of a violation of the
Rules of Professional Conduct. Lawyers have a similar obligation with respect to
judicial misconduct. An apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can uncover. Reporting a viola-
tion is especially important where the victim is unlikely to discover the offense.

[2] Although the North Carolina State Bar is always an appropriate place
to report a violation of the Rules of Professional Conduct, the courts of North
Carolina have concurrent jurisdiction over the conduct of the lawyers who
appear before them. Therefore, a lawyer’s duty to report may be satisfied by
reporting to the presiding judge the misconduct of any lawyer who is repre-
senting a client before the court. The courts authority to impose discipline on
a lawyer found to have engaged in misconduct extends beyond the usual sanc-
tions imposed in an order entered pursuant to Rule 11 of the North Carolina
Rules of Civil Procedure.

[3] A report about misconduct is not required where it would involve viola-
tion of Rule 1.6. However, a lawyer should encourage a client to consent to dis-
closure where prosecution would not substantially prejudice the client’s interests.

[4] If a lawyer were obliged to report every violation of the Rules, the failure
to report any violation would itself be a professional offense. Such a requirement
existed in many jurisdictions but proved to be unenforceable. This Rule limits the
reporting obligation to those offenses that a self-regulating profession must vig-
orously endeavor to prevent. A measure of judgment is, therefore, required in
complying with the provisions of this Rule. The term “substantial” refers to the
seriousness of the possible offense and not the quantum of evidence of which the
lawyer is aware. A report should be made to the North Carolina State Bar unless
some other agency or court is more appropriate in the circumstances. Similar
considerations apply to the reporting of judicial misconduct.

[5] The duty to report professional misconduct does not apply to a lawyer
retained to represent a lawyer whose professional conduct is in question. Such a
situation is governed by the Rules applicable to the client-lawyer relationship.

[6] Information about a lawyers or judge’s misconduct or fitness may be
received by a lawyer in the course of that lawyer’s participation in an approved
lawyers’ or judges assistance program. In that circumstance, providing for an
exception to the reporting requirements of paragraphs (a) and (b) of this Rule
encourages lawyers and judges to seek treatment through such a program.
Conversely, without such an exception, lawyers and judges may hesitate to seek
assistance from these programs, which may then result in additional harm to their
professional careers and additional injury to the welfare of clients and the public.
For this reason, Rule 1.6 (c) includes in the definition of confidential informa-
tion any information regarding a lawyer or judge seeking assistance that is
received by a lawyer acting as an agent of a lawyers’ or judges’ assistance program
approved by the North Carolina State Bar or the North Carolina Supreme Court.
Because such information is protected from disclosure by Rule 1.6, a lawyer is
exempt from the reporting requirements of paragraphs (a) and (b) with respect
to such information. On the other hand, a lawyer who receives such information
would nevertheless be required to comply with the Rule 8.3 reporting provisions
to report misconduct if the impaired lawyer or judge indicates an intent to engage
in illegal activity; for example, conversion of client funds to his or her use.

[7]1 The North Carolina Supreme Court has adopted Standards of
Professional Conduct for Mediators (the Standards) to regulate the conduct of
certified mediators and mediators in court-ordered mediations. Mediators gov-
erned by the Standards are required to keep confidential the statements and con-
duct of the parties and other participants in the mediation, with limited excep-
tions, to encourage the candor that is critical to the successful resolution of legal
disputes. Paragraph (e) recognizes the concurrent regulatory function of the
Standards and protects the confidentiality of the mediation process. Nevertheless,
if the Standards allow disclosure, a lawyer serving as a mediator who learns of or
observes conduct by a lawyer that is a violation of the Rules of Professional
Conduct is required to report consistent with the duty set forth in paragraph (a)
of this Rule. In the event a lawyer serving as a mediator is confronted with pro-
fessional misconduct by a lawyer participating in a mediation that may not be
disclosed pursuant to the Standards, the lawyer/mediator should consider with-
drawing from the mediation or taking such other action as may be required by
the Standards. See, e.g., N.C. Dispute Resolution Commission Advisory
Opinion 10-16 (February 26, 2010).

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003; October 7, 2010

ETHICS OPINION NOTES

CPR 342. An attorney is not obligated to report violations of the law com-
mitted by nonlawyers.

RPC 17. An attorney who acquires knowledge of apparent misconduct must
report the matter to the State Bar.

RPC 84. An attorney may not condition settlement of a civil dispute on an
agreement not to report lawyer misconduct.

RPC 127. An attorney must report information to the State Bar concern-
ing another attorney's disbursement of conditionally delivered settlement pro-
ceeds without satisfying all conditions precedent if the disbursement was made
in knowing disregard of such conditions and if such information is not confi-
dential.

RPC 243. Opinion analyzes whether conduct “raises a substantial question”
as to a lawyer's honesty, trustworthiness, or fitness so as to require reporting to
the State Bar.
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2001 FEO 5. Disclosures made during a LAP support group meeting are
confidential and not reportable to the State Bar under Rule 8.3.

2003 FEO 2. A lawyer must report a violation of the Rules of Professional
Conduct as required by Rule 8.3(a) even if the lawyer’s unethical conduct stems
from mental impairment (including substance abuse).

2009 FEO 2. A closing lawyer who reasonably believes that a title company
engaged in the unauthorized practice of law when preparing a deed must report
the lawyer who assisted the title company but may close the transaction if the
client consents and doing so is in the client's interest.

RULE 8.4: MISCONDUCT

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowing-
ly assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty, trust-
worthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresenta-
tion;

(d) engage in conduct that is prejudicial to the administration of justice;

() state or imply an ability to influence improperly a government agency or
official;

(f) knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law; or

() intentionally prejudice or damage his or her client during the course of
the professional relationship, except as may be required by Rule 3.3.

Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate
the Rules of Professional Conduct, knowingly assist or induce another to do so
or do so through the acts of another, as when they request or instruct an agent
to do so on the lawyer's behalf. Paragraph (a), however, does not prohibit a
lawyer from advising a client or, in the case of a government lawyer, investiga-
tory personnel, of action the client, or such investigatory personnel, is lawfully
entitled to take.

[2] Many kinds of illegal conduct reflect adversely on a lawyer's fitness to
practice law, such as offenses involving fraud and the offense of willful failure to
file an income tax return. However, some kinds of offenses carry no such impli-
cation. Although a lawyer is personally answerable to the entire criminal law, a
lawyer should be professionally answerable only for offenses that indicate lack of
those characteristics relevant to law practice. Offenses involving violence, dis-
honesty, breach of trust, or serious interference with the administration of justice
are in that category. A pattern of repeated offenses, even ones of minor signifi-
cance when considered separately, can indicate indifference to legal obligation. A
lawyer's dishonesty, fraud, deceit, or misrepresentation is not mitigated by virtue
of the fact that the victdim may be the lawyer's partner or law firm. A lawyer who
steals funds, for instance, is guilty of the most serious disciplinary violation
regardless of whether the victim is the lawyer's employer, partner, law firm, client,
or a third party.

[3] The purpose of professional discipline for misconduct is not punish-
ment, but to protect the public, the courts, and the legal profession. Lawyer
discipline affects only the lawyer's license to practice law. It does not result in
incarceration. For this reason, to establish a violation of paragraph (b), the
burden of proof is the same as for any other violation of the Rules of
Professional Conduct: it must be shown by clear, cogent, and convincing evi-
dence that the lawyer committed a criminal act that reflects adversely on the
lawyer's honesty, trustworthiness, or fitness as a lawyer. Conviction of a crime
is conclusive evidence that the lawyer committed a criminal act although, to
establish a violation of paragraph (b), it must be shown that the criminal act
reflects adversely on the lawyer's honesty, trustworthiness, or fitness as a
lawyer. If it is established by clear, cogent, and convincing evidence that a
lawyer committed a criminal act that reflects adversely on the lawyer's hon-
esty, trustworthiness, or fitness as a lawyer, the lawyer may be disciplined for
a violation of paragraph (b) although the lawyer is never prosecuted or is
acquitted or pardoned for the underlying criminal act.

[4] A showing of actual prejudice to the administration of justice is not
required to establish a violation of paragraph (d). Rather, it must only be shown

that the act had a reasonable likelihood of prejudicing the administration of jus-
tice. For example, in Swte Bar v. DuMont, 52 N.C. App. 1, 277 SE.2d 827
(1981), modified on other grounds, 304 N.C. 627, 286 S.E.2d 89 (1982), the
defendant was disciplined for advising a witness to give false testimony in a dep-
osition even though the witness corrected his statement prior to trial. The phrase
"conduct prejudicial to the administration of justice” in paragraph (d) should be
read broadly to proscribe a wide variety of conduct, including conduct that
occurs outside the scope of judicial proceedings. In State Bar v. Jerry Wilson, 82
DHC 1, for example, a lawyer was disciplined for conduct prejudicial to the
administration of justice after forging another individual's name to a guarantee
agreement, inducing his wife to notarize the forged agreement, and using the
agreement to obtain funds.

[5] A lawyer may refuse to comply with an obligation imposed by law upon
a good faith belief that no valid obligation exists. The provisions of Rule 1.2(d)
concerning a good faith challenge to the validity, scope, meaning or application
of the law apply to challenges of legal regulation of the practice of law.

[6] Lawyers holding public office assume legal responsibilities going beyond
those of other citizens. A lawyer's abuse of public office can suggest an inability
to fulfill the professional role of lawyers. The same is true of abuse of positions of
private trust such as trustee, executor, administrator, guardian, agent and officer,
director or manager of a corporation or other organization.

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003

ETHICS OPINION NOTES

CPR 110. An attorney may not advise a client to seek Dominican divorce
knowing that the client will return immediately to North Carolina and continue
residence.

CPR 168. An attorney may file personal bankruptcy.

CPR 188. An attorney may not draw deeds or other legal instruments based
on land surveys made by unregistered land surveyors.

CPR 342. An attorney should not close a loan where the transaction is con-
ditioned by the lender upon the placement of title insurance with a particular
company.

CPR 369. An attorney may close a loan if the lender merely suggests rather
than requires the placement of title insurance with a particular company.

RPC 127. An attorney may not deliberately release settlement proceeds
which were conditionally delivered without satisfying all conditions precedent.

RPC 136. An attorney may notarize documents which are to be used in legal
proceedings in which the attorney appears.

RPC 143. A lawyer who represents or has represented a member of the city
council may represent another client before the council provided the lawyer does
not attempt improperly to influence the council.

RPC 152. The prosecutor and the defense attorney must see that all materi-
al terms of a negotiated plea are disclosed in response to direct questions when
the plea is entered in open court.

RPC 159. An attorney may not participate in the resolution of a civil dispute
involving allegations against a psychotherapist of sexual involvement with a
patient if the settlement is conditioned upon the agreement of the complaining
party not to report the misconduct to the appropriate licensing board.

RPC 162. A lawyer may not communicate with the opposing party's non-
party treating physician about the physician's treatment of the opposing party
unless the opposing party consents.

RPC 171. A lawyer may tape record a conversation with an opposing lawyer
without disclosure to the opposing lawyer.

RPC 180. A lawyer may not passively listen while the opposing party's non-
party treating physician comments on his or her treatment of the opposing party
unless the opposing party consents to the communication.

RPC 192. A lawyer may not listen to an illegal tape recording made by his
client nor may he use the information on the illegal tape recording to advance his
client's case.

RPC 197. A prosecutor must notify defense counsel, jail officials, or other
appropriate persons to avoid the unnecessary detention of a criminal defendant
after the charges against the defendant have been dismissed by the prosecutor.

RPC 204. It is prejudicial to the administration of justice for a prosecutor to
offer special treatment to individuals charged with traffic offenses or minor
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crimes in exchange for a direct charitable contribution to the local school system.

RPC 221. Absent a court order or law requiring delivery of physical evidence
of a crime to the authorities, a lawyer for a criminal defendant may take posses-
sion of evidence that is not contraband to examine, test, or inspect the evidence.
The lawyer must return inculpatory physical evidence that is not contraband to
the source and advise the source of the legal consequences pertaining to the pos-
session or destruction of the evidence.

RPC 236. A lawyer may not issue a subpoena containing misrepresentations
as to the pendency of an action, the date or location of a hearing, or a lawyer's
authority to obtain documentary evidence.

RPC 243. It is prejudicial to the administration of justice for a prosecutor to
threaten to use his discretion to schedule a criminal trial to coerce a plea agree-
ment from a criminal defendant.

98 FEO 2. A lawyer may explain the effect of service of process to a client but
may not advise a client to evade service of process.

98 FEO 19. Opinion provides guidelines for a lawyer representing a client
with a civil claim that also constitutes a crime.

99 FEO 2. A defense lawyer may suggest that the records custodian of plain-
tiff's medical record deliver the medical record to the lawyer's office in lieu of an
appearance at a noticed deposition provided the plaindff's lawyer consents.

2000 FEO 8. A lawyer acting as a notary must follow the law when acknowl-
edging a signature on a document.

2001 FEO 12. A closing lawyer may not counsel or assist a client to affix
excess excise tax stamps on an instrument for registration with the register of
deeds.

2003 FEO 5. Neither a defense lawyer nor a prosecutor may participate in
the misrepresentation of a criminal defendant’s prior record level in a sentencing
proceeding even if the judge is advised of the misrepresentation and does not
object.

2003 FEO 11. A departed lawyer must deal honestly with the members of
her former firm when dividing a legal fee.

2005 FEO 3. A lawyer may not threaten to report an opposing party or a wit-
ness to immigration officials to gain an advantage in civil settdement negotiations.

2007 FEO 2. A lawyer may not take possession of a client's contraband if pos-
session s itself a crime and, unless there is an exception allowing disclosure of
confidential information, the lawyer may not disclose confidential information
relative to the contraband.

2008 FEO 3. A lawyer may assist a pro se litigant by drafting pleadings and
giving advice without making an appearance in the proceeding and without dis-
closing or ensuring the disclosure of his assistance to the court unless required to
do so by law or court order.

2008 FEO 4. A lawyer may issue a subpoena in compliance with Rule 45 of
the Rules of Civil Procedure which authorizes a subpoena for the production of
documents to the lawyer's office without the need to schedule a hearing, deposi-
tion or trial.

2008 FEO 15. Provided the agreement does not constitute the criminal
offense of compounding a crime and is not otherwise illegal, and does not con-
template the fabrication, concealment, or destruction of evidence, a lawyer may
participate in a settlement agreement of a civil claim that includes a non-report-
ing provision prohibiting the plaindff from reporting the defendant's conduct to
law enforcement authorities.

2008 FEO 14. It is not an ethical violation when a lawyer fails to attribute or
obtain consent when incorporating into his own brief, contract or pleading
excerpts from a legal brief, contract or pleading written by another lawyer.

RULE 8.5: DISCIPLINARY AUTHORITY; CHOICE OF LAW

(a) Disciplinary Authority. A lawyer admitted to practice in North Carolina
is subject to the disciplinary authority of North Carolina, regardless of where the
lawyer’s conduct occurs. A lawyer not admitted in North Carolina is also subject
to the disciplinary authority of North Carolina if the lawyer renders or offers to
render any legal services in North Carolina. A lawyer may be subject to the dis-
ciplinary authority of both North Carolina and another jurisdiction for the same
conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of North
Carolina, the rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the

rules of the jurisdiction in which the tribunal sits, unless the rules of the tri-
bunal provide otherwise; and

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s
conduct occurred, oy, if the predominant effect of the conduct is in a differ-
ent jurisdiction, the rules of that jurisdiction shall be applied to the conduct.
A lawyer is not subject to discipline if the lawyer’s conduct conforms to the
rules of a jurisdiction in which the lawyer reasonably believes the predomi-
nant effect of the lawyer’s conduct will occur.

Comment

Disciplinary Authority

(1] It is longstanding law that conduct of a lawyer admitted to practice in
North Carolina is subject to the disciplinary authority of North Carolina.
Extension of the disciplinary authority of North Carolina to other lawyers who
render or offer to render legal services in North Carolina is for the protection of
the citizens of North Carolina.

Choice of Law

[2] A lawyer may be potentially subject to more than one set of rules of pro-
fessional conduct which impose different obligations. The lawyer may be licensed
to practice in more than one jurisdiction with differing rules, or may be admit-
ted to practice before a particular court with rules that differ from those of the
jurisdiction or jurisdictions in which the lawyer is licensed to practice.
Additionally, the lawyers conduct might involve significant contacts with more
than one jurisdiction.

(3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that
minimizing conflicts between rules, as well as uncertainty about which rules are
applicable, is in the best interest of both clients and the profession (as well as the
bodies having authority to regulate the profession). Accordingly, it takes the
approach of (i) providing that any particular conduct of a lawyer shall be subject
to only one set of rules of professional conduct, (ii) making the determination of
which set of rules applies to particular conduct as straightforward as possible,
consistent with recognition of appropriate regulatory interests of relevant juris-
dictions, and (iii) providing a safe harbor for lawyers who act reasonably in the
face of uncertainty.

(4] Paragraph (b)(1) provides that as to a lawyers conduct relating to a pro-
ceeding pending before a tribunal, the lawyer shall be subject only to the rules of
the jurisdiction in which the tribunal sits unless the rules of the tribunal, includ-
ing its choice of law rule, provide otherwise. As to all other conduct, including
conduct in anticipation of a proceeding not yet pending before a tribunal, para-
graph (b)(2) provides that a lawyer shall be subject to the rules of the jurisdiction
in which the lawyer’s conduct occurred, or, if the predominant effect of the con-
duct is in another jurisdiction, the rules of that jurisdiction shall be applied to the
conduct. In the case of conduct in anticipation of a proceeding that is likely to
be before a tribunal, the predominant effect of such conduct could be where the
conduct occurred, where the tribunal sits or in another jurisdiction.

(5] When a lawyer’s conduct involves significant contacts with more than one
jurisdiction, it may not be clear whether the predominant effect of the lawyer’s
conduct will occur in a jurisdiction other than the one in which the conduct
occurred. So long as the lawyer’s conduct conforms to the rules of a jurisdiction
in which the lawyer reasonably believes the predominant effect will occur, the
lawyer is not subject to discipline under this Rule.

(6] If North Carolina and another admitting jurisdiction were to proceed
against a lawyer for the same conduct, they should, applying this rule, identify
the same governing ethics rules. They should take all appropriate steps to see that
they do apply the same rule to the same conduct, and in all events should avoid
proceeding against a lawyer on the basis of two inconsistent rules.

[7] The choice of law provision applies to lawyers engaged in transnational
practice, unless international law, treaties or other agreements between compe-
tent regulatory authorities in the affected jurisdictions provide otherwise.

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003
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ing procedures are reasonable, taking into account such variables as the size of
the law firm, the type of practice, the cost of maintaining conflict checking
records over a period of time, and the risk of failing to discover an existing con-
flict of interest. Regardless of the amount of time that conflict checking infor-
mation is maintained, lawyers have a duty to avoid any known conflicts and to
address conflicts made known to them by opposing or third parties.

As a minimum standard for what constitutes reasonable care, the law firm
must convert conflict checking data for at least the last six years to the new pro-
gram. RPC 209. The law firm does not need to convert conflict checking data
that is maintained in some other format by the law firm, i.c., index card filing
system, so long as the firm has some means of searching the data for conflicts.
The law firm should check with its malpractice carrier to determine whether
the carrier has different requirements.

2009 Formal Ethics Opinion 10
October 23, 2009

Supervising a Nonlawyer Appearing in an Unemployment Hearing
Opinion rules that a lawyer must provide appropriate supervision to a non-
lawyer appearing pursuant to N.C. Gen. Stat. A796-17(b) on bebalf of a claimant

or an employer in an unemployment hearing.

Inquiry #1:

N.C. Gen. Stat. A796-17(b) allows a non-lawyer to represent employers in
unemployment hearings provided the non-lawyer is supervised by a North
Carolina licensed lawyer. The statute does not require the lawyer to be present
at the unemployment hearing:

(b) Representation - Any claimant or employer who is a party to any pro-

ceeding before the [Employment Security] Commission may be represent-

ed by (i) an attorney; or (ii) any person who is supervised by an attorney;
however, the attorney need not be present at any proceeding before the
commission.

Attorney A is contacted by Corporation B, a business entity that would like
to have its employees represent employers in unemployment hearings. As stat-
ed in a letter to Attorney A, Corporation B is looking for a lawyer to supervise
the "corporation, its employees, and agents" in the representation of employ-
ers in unemployment hearings in North Carolina. May Attorney A accept and
provide Corporation B with a letter of supervision that would indicate that
Attorney A is supervising the corporation and its employees in the representa-
tion of employers in unemployment hearings?

Opinion #1:

No. N.C. Gen. Stat. A784-5 prohibits the practice of law by a business cor-
poration. Rule 5.5(d) prohibits a lawyer from assisting in the unauthorized
practice of law. Attorney A may not agree to supervise Corporation B or its
employees and may not provide a letter of supervision to Corporation B.

Inquiry #2:
If Corporation B were not a corporation but another form of business enti-
ty, would the answer to Inquiry #1 change?

Opinion #2:
No.

Inquiry #3:

Attorney A is contacted by C, a nonlawyer who would like to act as a
claimant's or an employer's representative pursuant to N.C. Gen. Stat. A796-
17(b). C asks Attorney A to give her a letter of supervision "for any and all
unemployment hearings." The requested letter would not be limited to a spe-
cific pending unemployment claim, but would be used for any claim upon
which C might represent a claimant or an employer in the future. On a peri-
odic basis, C would provide Attorney A with a list of claims upon which she
provided representation.

May Attorney A provide the letter of supervision to C?

Opinion #3:

Unless Attorney A will provide appropriate supervision to C in every unem-
ployment hearing in which she appears, Attorney A may not provide the letter
of supervision.

Although N.C. Gen. Stat. A796-17(b) does not require the lawyer to be

physically present at a hearing, it contemplates that a lawyer will supervise a

nonlawyer representative. Moreover, Rule 5.3 requires a lawyer to supervise the
conduct of any nonlawyer who is retained or associated with the lawyer.
Therefore, the lawyer must provide appropriate supervision under the circum-
stances. See RPC 216 (lawyer may supervise nonlawyer who is not employee,
but lawyer is responsible for work product). Appropriate supervision would
include determining the ability and knowledge of the nonlawyer before agree-
ing that the nonlawyer may appear at a hearing without the lawyer. Tt would
also require the lawyer to have specific knowledge of and provide oversight for
each claim to be handled by the nonlawyer.

A "letter of supervision” that represents that a lawyer is supervising a non-
lawyer must be a truthful communication as required by Rule 7.1. If Attorney
A is not going to supervise C with regard to each individual unemployment
hearing, then the letter is a sham and Attorney A is assisting C in the unau-
thorized practice of law.

Inquiry #4:

C asks Attorney A to prepare and sign a letter of representation for C with
blank spaces so that C may fill in the blanks with the identifying information
for each hearing in which she represents an employer. May Attorney A provide
such a letter?

Opinion #4:
See Opinion #3.

2009 Formal Ethics Opinion 11
July 23, 2010

Representing Debtor in Bankruptcy When Lender is Current Client

Opinion rules that a lawyer may undertake the representation of a debtor in a
Chapter 13 bankruptcy, although the lender is lawyer's current client, if the lawyer
reasonably believes that he will be able to provide competent and diligent represen-
tation to both clients and both clients give informed consent.

Inquiry #1:

Lawyer regularly represents Lender in various matters. Lawyer is
approached by Client to represent Client in an individual Chapter 13 bank-
ruptcy. Lender has made a loan to Client. To secure the repayment of the loan,
Lender holds a first priority deed of trust on Client's residence, a first priority
deed of trust on Client's commercial building, and a first priority lien on
Client's vehicle. Lawyer currently represents Lender in other matters, but not
with regard to the indebtedness of Client to Lender.

As the lawyer for Client in the Chapter 13 bankruptcy, Lawyer will be
responsible for reviewing documentation to determine whether Lender and
other secured creditors have valid and enforceable security interests in or liens
on Client's property. May Lawyer undertake the representation of Client in the
Chapter 13 bankruptcy if Lender and Client consent?

Opinion #1:

Lawyer may undertake the representation of Client if Lawyer reasonably
believes that he will be able to provide competent and diligent representation
to Client in the bankruptcy action, while adequately protecting Lender's inter-
ests in those actions or matters where Lawyer represents Lender. Both Client
and Lender must give their informed consent to the representation, confirmed
in writing.

Because Lawyer currently represents Lender, Lawyer has a concurrent con-
flict of interest in representing Client in a bankruptcy action in which Lender
is a creditor. See Rule 1.7(a). Comment [6] to Rule 1.7 provides that "absent
consent, a lawyer may not act as an advocate in one matter against a person the
lawyer represents in some other matter, even when the matters are wholly unre-
lated.” Consent is necessary because the client as to whom the representation
is adverse may feel betrayed, and the resulting damage to the client-lawyer rela-
tionship could impair the lawyer's ability to represent the client effectively. On
the other hand, the client on whose behalf the adverse representation is under-
taken may fear that the lawyer will pursue that client's case less effectively out
of deference to the other client.

For client consent to cure the conflict, the lawyer must have a reasonable
basis for believing that he will be able to provide competent and diligent rep-
resentation to both clients. It is improper to represent one client asserting a
claim against another in the same litigation, even with informed consent. See
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Rule 1.7, cmt. [17]. Also, if a specific rule, statute, or decision forbids dual rep-
resentation in the particular context, client consent is irrelevant. See Rule 1.7,
cmt. [16]. Outside these situations, the lawyer must evaluate objectively
whether he will be able to provide competent representation to both clients.
The lawyer should consider whether a disinterested lawyer would conclude
that the client should not agree to the representation under the circumstances.

In the instant scenario, the interests of the lender and the debtor are
adverse. Lender would benefit if Lawyer determines that Lender's deeds of trust
and liens are valid and enforceable. Conversely, Debtor would benefit from an
opposite finding. However, Lawyer would only be representing the debtor in
this particular action. If Lawyer concludes that he would be able to provide
competent and diligent representation to Client in the bankruptcy action,
while adequately protecting Lender's interests in those actions or matters where
Lawyer represents Lender, Lawyer may seck the clients' informed consent to
the bankruptcy representation. If Lawyer cannot reasonably conclude that the
interests of both clients would be adequately protected if he represents Client
in the bankruptcy action, Lawyer must decline the representation. See Rule
1.7(b).

Pursuant to Rule 1.0(f), "informed consent” denotes the "agreement by a
person to a proposed course of conduct after the lawyer has communicated
adequate information and explanation appropriate to the circumstances.” A
lawyer must provide enough information for his client to make an informed
decision, such as why the interests are adverse, how the representation may be
affected, what risks are involved, and what other options are available. The
information should be conveyed to each client in a manner consistent with the
clients' level of sophistication. When a lawyer is seeking consent from an unso-
phisticated individual client, more disclosure and explanation will be required.
The client's mere knowledge of the existence of the lawyer's other representa-
tion will not constitute sufficient disclosure.

Inquiry #2:

Lawyer regularly represents Lender in various matters. Lender has made a
loan to Client. To secure the repayment of the loan, Lender holds a first prior-
ity deed of trust on Client's residence, a first priority deed of trust on Client's
commercial building, and a first priority lien on Client's vehicle. Lawyer cur-
rently represents Lender in other matters, but not with regard to the indebted-
ness of Client to Lender.

Lawyer is approached by Client to represent Client in an individual
Chapter 13 bankruptcy. The loan from Lender to Client has matured and
Client wants to extend the maturity date of the loan. May Lawyer represent
Client in negotiations with Lender?

Opinion #2:
Yes. See Opinion #1.

Inquiry #3:

May Lawyer represent Client as to the extension of the maturity date of the
loan if Client and Lender reach an agreement for an extension without
Lawyer's involvement? If so, may Lawyer file a motion secking bankruptcy
court approval of a refinancing agreement between Client and Lender in order
to extend the maturity date of the loan, and then represent Client at the hear-
ing on the motion?

Opinion #3:
Yes. See Opinion #1.

2009 Formal Ethics Opinion 12
January 15, 2010

Preparation of Documents for Unrepresented Adverse Party

Opinion rules that a lawyer may prepare an affidavit and confession of judg-
ment for an unrepresented adverse party provided the lawyer explains who he rep-
resents and does not give the unrepresented party legal advice; however, the lmwyer
may not prepare a waiver of exemptions for the adverse party.

Background:

Supply Company is owed money by Contractor. Contractor is not repre-
sented by counsel. Contractor agrees to enter into an affidavit and confession
of judgment in favor of Supply Company. The affidavit and confession of judg-
ment is prepared by Supply Company's lawyer. The affidavit and confession of

judgment contains a provision that states that Contractor "waives with preju-
dice any right it may have to appeal, modify, stay, or vacate the judgment, and
it expressly waives the 30-day deadline to appeal the entry of the judgment.”
Supply Company's lawyer also prepares a document for Contractor to sign
entitled "Waiver of Exemptions.” The document provides that Contractor has
consulted with counsel, has previously executed a confession of judgment in
favor of Supply Company, has been advised by counsel of the right to desig-
nate property, and has freely, knowingly, and voluntarily waived any and all
exemptions provided by Article 16 of Chapter 1C of the North Carolina
General Statutes (Exempt Property) and any and all exemptions afforded by
Article X (Homesteads and Exemptions) of the North Carolina Constitution.

Inquiry #1:

May the lawyer for Supply Company include language in the affidavit and
confession of judgment waiving Contractor's right to appeal, stay, or vacate the
judgment and waiving the 30-day deadline to appeal the entry of the judg-

ment?

Opinion #1:

Yes. However, the language in the affidavit and confession of judgment
must be clear enough to put Contractor on notice that it is waiving important
rights and must be sufficient to make Contractor's waiver knowing, intelligent,
and voluntary.

Rule 4.3(a) provides that, in dealing on behalf of a client with a person who
is not represented by counsel, a lawyer shall not give legal advice to the person,
other than the advice to secure counsel, if the lawyer knows or reasonably
should know that the interests of such person are or have a reasonable possi-
bility of being in conflict with the interests of the client.

Comment [2] to Rule 4.3 clarifies that Rule 4.3 does not prohibit a lawyer
from negotiating the terms of a transaction or settling a dispute with an unrep-
resented person. So long as the lawyer has explained that the lawyer represents
an adverse party and is not representing the person, the lawyer may inform the
person of the terms on which the lawyer's client will enter into an agreement
or settle a matter and may prepare documents that require the unrepresented
person's signature.

Whether a lawyer may submit documents to an unrepresented person for
signature depends upon whether the lawyer's actions are categorized as the ren-
dition of legal advice or mere communication. The Ethics Committee has pre-
viously ruled that a lawyer may provide an unrepresented party with a confes-
sion of judgment for execution provided the lawyer does not undertake to
advise the unrepresented party concerning the meaning or significance of the
document or to state or imply that the lawyer is disinterested. See RPC 165.
However, it is unethical for a lawyer to provide an unrepresented party with a
document that appears solely to represent the position of the adverse party,
such as an answer. See CPR 121, CPR 296, RPC 165.

The prohibitions set out in the prior ethics opinions are consistent with
Rule 1.7(b)(3), which prohibits a lawyer from representing opposing parties in
the same litigation. Providing an opposing party with a response to a com-
plaint, or other responsive pleading, is tantamount to representing that party.
Pursuant to RPC 114, when a lawyer gives drafting assistance to a litigant who
wishes to proceed pro se, an attorney-client relationship is formed and the Rules
of Professional Conduct, particularly those concerning confidentiality and con-
flict of interest, apply.

The affidavit and confession of judgment is not a responsive pleading and
does not solely represent the position of Contractor. Rather, the document rep-
resents the terms upon which Supply Company is willing to resolve its claim
against Contractor. So long as Supply Company's lawyer has explained that he
represents an adverse party and is not representing Contractor, Lawyer for
Supply Company may negotiate the terms of the settlement and may prepare
the document for Contractor's signature.

Inquiry #2:

The waiver of exemptions provides that Contractor has consulted with
counsel, has previously executed a confession of judgment in favor of Supply
Company, has been advised by counsel of the right to designate property, and
has freely, knowingly, and voluntarily waived any and all statutory and consti-
tutional exemptions. May Lawyer for Supply Company prepare the waiver of
exemptions to be signed by Contractor and thereafter filed with the court?

Opinions: 10-207



Opinion #2:

No. First, the waiver of exemptions may not state that Contractor has con-
sulted with counsel and has been advised by counsel of the right to designate
property unless Contractor has actually received such counsel and advice. If
Contractor is unrepresented in the matter, the statement cannot be included in
the waiver of exemptions.

Second, Lawyer must determine whether a waiver of either the constitu-
tional or statutory exemptions is legally permissible. Statutory and constitu-
tional exemptions may be waived only under specific circumstances as set forth
in the statutes and case law. To the extent that any such waiver is not recog-
nized under the law, Lawyer may not insert such a waiver provision in the doc-
uments presented to the unrepresented party.

Finally, if Contractor is unrepresented, it is difficult to imagine how
Contractor made a "knowing" waiver of all statutory and constitutional
exemptions.

2009 Formal Ethics Opinion 14
October 29, 2010

Placing Client's Title Insurance in Agency in Which Lawyer's Spouse Has an
Ownership Interest

Opinion rules that a lawyer participating in a real estate transaction may not
in such transaction place his clients title insurance in a title insurance agency in
which the lawyer’s spouse has any ownership interest.

Inquiry:

May Lawyer participating in a real estate transaction place his client’s title
insurance with a title insurance agency in which Lawyer’s spouse has an own-
ership interest?

Opinion:

No. Rule 1.7 provides that a lawyer shall not represent a client if the repre-
sentation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if the representation of one or more clients may be materially lim-
ited by a personal interest of the lawyer. Rule 1.7(a)(2).

The Ethics Committee has previously examined personal conflicts of inter-
est between title insurance agencies and real estate closing lawyers. In CPR 101
(1977), the Ethics Committee concluded that it is unethical for a lawyer who
owns a substantial interest, directly or indirectly, in a title insurance agency, and
who acts as a lawyer in a real estate transaction insured by the title insurance
agency, to receive any compensation or benefit from the title insurance agency
regardless of whether the ownership interest is disclosed to the client.

In RPC 185 (1994), the Ethics Committee determined that even an insub-
stantial interest in a title insurance agency could materially impair the judg-
ment of the closing lawyer. The opinion provides that if a title agency, and,
therefore, indirectly a closing lawyer who owns an interest in the title agency,
will receive compensation from the client as a result of the closing of the trans-
action, the lawyer's personal interest in having the title insurance agency receive
its compensation could conflict with the lawyer's duty to close the transaction
only if it is in the client's best interest. The opinion held that the conflict of
interest is too great to be allowed even if the client wishes to consent.

In an unpublished ethics decision, ED 97-6 (1998), the Ethics Committee
examined a fact scenario substantially similar to the one currently presented
and determined that it is a conflict of interest for a lawyer to perform title work
and place the title insurance with a title insurance agency operated by the
lawyer’s spouse.

The instant scenario presents a personal conflict of interest. The lawyer’s
personal interest in having his spouse’s title insurance agency receive its com-
pensation may conflict with the lawyer's duty to close the transaction only if it
is in the client's best interest. In addition, the lawyer’s personal relationship
with the owner of the title insurance company will influence the lawyer’s choice
of the spouse’s company as the insurer, as well as the vigorousness of the lawyer’s
negotiations with the title company on his client’s behalf. Issues of title insur-
ance coverage may have to be negotiated between the closing lawyer and the
insurer. The lawyer’s client and the insurer will necessarily have competing
interests as to the extent of the coverage and the amount of the premium.

The conflict of interest is too great to be allowed, even with the clients
informed consent. A closing lawyer must be able to make an independent rec-

ommendation of a title insurance company to his client, unbiased by any per-
sonal interest. In addition, a lawyer opining on title to property should be inde-
pendent from the title insurance agency issuing the title insurance in reliance
upon that opinion. This is consistent with the emphasis that the North
Carolina legislature has placed on the professional and financial independence
of the closing lawyer from the title insurance agency. See, e.g. N.C.G.S. § 58-
26-1(a)(title insurance company may not issue insurance as to North Carolina
real property unless the company has obtained the opinion of a North Carolina
licensed attorney who is not an employee or agent of the company) and N.C.G.S.
§ 58-27-5(a) (lawyer who performs legal services incident to a real estate sale
may not receive any payment, directly or indirectly, in connection with the
issuance of title insurance for any real property which is a part of such sale).

This scenario differs from RPC 188, in which the Ethics Committee con-
cluded that a lawyer may represent the buyer and/or lender in a real estate
transaction brokered by the lawyer’s spouse. RPC 188 provides that, although
there is a conflict, clients may consent to the representation. RPC 188 can be
distinguished because the lawyer did not choose the real estate broker for his
client and was not involved in negotiations with the real estate broker as to the
terms of the real estate sales contract.

2009 Formal Ethics Opinion 15
January 15, 2010

Dismissal of DWI Charge by Prosecutor When Insufficient Evidence Due to
Suppression Order

Opinion rules that a prosecutor must dismiss a DWI charge when the prosecu-
tor fails to appeal a court order suppressing evidence from the traffic stop thereby
eliminating the evidence necessary to prove the charge.

Inquiry:

In a Driving While Impaired (DWI) case in district court, a defendant
makes a pretrial motion to suppress all evidence obtained from the stop of his
vehicle pursuant to N.C. Gen. Stat. A720-38.6(a). After considering the evi-
dence offered at the pretrial hearing, the district court judge enters an order
pursuant to N.C. Gen. Stat. A720-38.6(f) indicating his/her preliminary incli-
nation to grant the defendant's pretrial motion because the stop was unconsti-
tutional in violation of the Fourth Amendment. The prosecutor does not
appeal this preliminary ruling to superior court and the district court judge's
decision becomes a final judgment pursuant to the statute. The district court
judge enters a final order suppressing the evidence from the vehicle stop. The
evidence from the vehicle stop was the only evidence of the alleged crime. The
case is re-calendared.

May the prosecutor call the case for trial, arraign the defendant (who pleads
not guilty), call no witnesses or otherwise offer evidence, and rest the case, thus
requiring the judge to dismiss the case; or does the prosecutor have an ethical
duty to dismiss the case after all evidence of guilt is suppressed pursuant to the
pretrial motion?

Opinion:

A lawyer has an ethical duty, under Rule 3.1, not to bring a proceeding
unless there is a basis in law and in fact for doing so that is not frivolous. In
light of this duty, a prosecutor who knows that she has no admissible evidence
supporting a DWI charge to present at trial must dismiss the charge prior to
calling the case for trial.

2009 Formal Ethics Opinion 16
July 23, 2010

Including Information on Verdicts, Settlements, and Memberships on a
Website

Opinion rules that a website may include a case summary section showcasing
successful verdicts and settlements if the section contains factually accurate informa-
tion accompanied by an appropriate disclaimer and that any reference on the web-
site to membership in an organization with a self-laudatory name must comply
with the requirements of 2003 FEO 3.

Editor's Note: Upon adoption of this proposed opinion by the State Bar
Council, 2000 FEO 1 will be overruled to the extent it is inconsistent and the
Ethics Committee will recommend that the council withdrawal 2009 FEO 6.
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Inquiry #1:
Is it possible for a law firm to include on its firm website a section show-
casing successful verdicts and settlements without violating Rule 7.1(a)(2)?

Opinion #1:

Yes. Rule 7.1 provides that a lawyer "shall not make a false or misleading
communication about the lawyer or the lawyer's services." The rule further
provides that a communication is false or misleading if it "is likely to create an
unjustified expectation about results the lawyer can achieve." Rule 7.1(2)(2). At
issue is whether a law firm can provide information on its past successes with-
out creating unjustified expectations.

Lawyer advertising is commercial speech that is protected by the First
Amendment. Bates v. State Bar of Arizona, 433 U.S. 350 (1977). However,
lawyer advertisements may not be deceptive or misleading. Id. The United
States Supreme Court has noted that advertising by professionals poses special
risks of deception because the public lacks sophistication concerning legal serv-
ices. In re RM.J., 455 U.S.191 (1982). Accordingly, warnings or disclaimers
might be appropriately required in lawyer advertisements to dissipate the pos-
sibility of consumer confusion or deception. Zauderer v. Ohio Disciplinary
Counsel, 471 U.S. 626 (1985).

Consumers of legal services benefit from the dissemination of accurate
information in choosing legal representation. See DC Legal Ethics Comm.,
Op. 335 (2006). Lawyers also benefit from the dissemination of accurate infor-
mation when seeking to enlist the aid of co-counsel in a particular matter. A
consumer researching law firms on the internet expects a law firm's website to
include information about the firm's past successes, and many firm websites
currently include a "verdict and settlements” section. The law firm's duty is to
provide that information to the consumer without creating an unjustified
expectation about the results the lawyer can achieve. Comment [3] to Rule 7.1
provides that an advertisement that truthfully reports a lawyer's achievements
may be misleading "if presented so as to lead a reasonable person to form an
unjustified expectation that the same results could be obtained for other clients
in similar matters without reference to the specific factual and legal circum-
stances of each client's case.”

Previously, the Ethics Committee determined that statements about a
lawyer's or a law firm's record in obtaining favorable verdicts was permissible
on a firm's website if the information was provided in a certain context. See
2000 FEO 1. According to the opinion, the context would have to include the
following:

disclosure of the lawyer's or firm's history of obtaining unfavorable, as well

as favorable, verdicts and settlements; the lawyer's or firm's success in actu-

ally collecting favorable verdicts; the types of cases handled and their com-
plexity; whether liability and/or damages were contested; and whether the
opposing party or parties were represented by legal counsel. In addition, the
verdict record must disclose the period of time examined. Finally, the com-
munication must include a statement that the outcome of a particular case
cannot be predicated upon a lawyer's or a law firm's past results.
2000 FEO 1. The requirements set out in 2000 FEO 1 may not be applicable
in every scenario and may be so burdensome that they discourage lawyers from
providing any information about verdicts and settlements and thereby effec-
tively prevent consumers from getting helpful information.

In considering lawyer advertising, the Oklahoma Bar Association has con-
cluded that a lawyer may advertise specific jury verdicts and settlement
amounts if certain requirements are met. The advertisement must be factually
accurate; must include an appropriate disclaimer displayed in the same man-
ner and with the same empbhasis as the results; must not suggest that the lawyer
is promising the same results; must state that settlements are the result of pri-
vate negotiations between the parties involved that may be affected by factors
other than the legal merits of a particular case; and must not violate the lawyer's
duty of confidentiality. Oklahoma Ethics Opinion 320 (10/15/04).

By way of example, the Oklahoma Bar opines that a statement in a print-
ed advertisement about the results in a particular case would not violate Rule
7.1 if the statement is accompanied by an equally prominent statement to the
effect that each case is different and that prior results should not create an
expectation about future results in an individual case. According to the
Oklahoma Ethics Committee, such a disclaimer would be "equally prominent”
if the disclaimer is presented in the same manner and with the same emphasis

as the statements themselves, and if its import is not obscured or minimized by
other language or materials in the advertisement. For example, such a dis-
claimer in a printed advertisement should use the same font and at least the
same size print as the statements themselves.

New York has also considered the use of disclaimers in lawyer advertising.
The New York State Bar Association Committee on Professional Ethics opined
that if client testimonials and reports of past results are misleading, a disclaimer
may cure the otherwise misleading information if the disclaimer is sufficiently
tailored to address the information that is misleading, and if the disclaimer's
placement on the website is such that it is reasonable to expect that anyone who
reads the testimonials and reports of past results will read the disclaimer. NY
State Bar Assoc. Comm. on Prof'l Ethics, Op. 771 (2003). The committee fur-
ther opined that the lawyer should "consider the size of the text and the prox-
imity of the disclaimer to the client testimonials or report of past results. If the
disclaimer is in a link, the lawyer should also consider the size and placement
of the text signaling the reader to access the link and whether this signal suffi-
ciently informs the reader that reviewing the linked disclaimer is material to
any assessment of the information conveyed in the advertisement.”

We agree with the reasoning of the New York and Oklahoma bars and con-
clude that a website may include a case summary section showcasing success-
ful verdicts and settlements if the section contains factually accurate informa-
tion accompanied by an appropriate disclaimer. The disclaimer must be suffi-
ciently tailored to address the information presented in the case summary sec-
tion. The disclaimer must be displayed on the website in such a manner that it
is reasonable to expect that anyone who reads the case summary section will
also read the disclaimer. Depending on the information contained in the case
summary section, an appropriate disclaimer should point out that the cases
mentioned on the site are illustrative of the matters handled by the firm; that
case results depend upon a variety of factors unique to each case; that not all
results are provided; and that prior results do not guarantee a similar outcome.

Providing a prominently displayed disclaimer that is specifically tailored to
the information presented on a webpage regarding a lawyer or law firm's
achievements precludes a finding that the webpage is likely to lead a reasonable
person to form an unjustified expectation that the same results could be
obtained for other clients in similar matters.

Inquiry #2:
Would the following types of information be permitted on a firm website:
A lawyer's biography referencing a single trial victory in a well-known case
or the successful handling of a specific matter;
A lawyer's biography providing a list of his reported cases, but not includ-
ing unfavorable reported cases; or
A lawyer's biography listing "representative matters handled," "recent
cases,”" "recent experience,” or the like but only including matters that were
favorably resolved for the lawyer's clients?

Opinion #2:
Yes. See Opinion #1.

Inquiry #3:

Would the following types of information be permitted on a firm website:
A lawyer's biography stating that the lawyer has successfully represented
numerous corporations or individuals;

A lawyer's biography stating that the lawyer has argued and won numerous
cases before the North Carolina appellate courts without stating that he has
also lost cases before the appellate courts; or

A lawyer's biography stating that the lawyer has successfully handled cases
in a specific area of the law without stating that he has also been unsuc-
cessful on cases in that area of the law?

Opinion #3:
Yes. See Opinion #1.

Inquiry #4:

2003 FEO 3 states that a lawyer may only advertise his membership or par-
ticipation in an organization with a self-laudatory name or designation if cer-
tain conditions are satisfied. Does 2003 FEO 3 apply to a lawyer's individual
biography on his firm's website?
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Opinion #4:

Yes. 2003 FEO 3 states that a lawyer may only advertise his membership or
participation in an organization with a self-laudatory name or designation if
the following conditions are satisfied: (1) the organization has strict, objective
standards for admission that are verifiable and would be recognized by a rea-
sonable lawyer as establishing a legitimate basis for determining whether the
lawyer has the knowledge, skill, experience, or expertise indicated by the des-
ignated membership; (2) the standards for membership are explained in the
advertisement or information on how to obtain the membership standards is
provided in the advertisement; (3) the organization has no financial interest in
promoting the particular lawyer; and (4) the organization charges the lawyer
only reasonable membership fees. The opinion also provides that when the
membership information may create unjustified expectations, such as the
expectation that a lawyer obtains a million dollar verdict in every case, a dis-
claimer must be included in the advertisement.

Any reference to membership in such an organization must comply with
the requirements of 2003 FEO 3. See also 2007 FEO 14 (allowing lawyer to
advertise his inclusion in the North Carolina Super Lawyers list but not to
claim that he is a "super lawyer").

Inquiry #5:
Does 2003 FEO 3 apply to a firm's general reference to such membership
on its website, such as "ten of our lawyers were included in the Legal Elite"?

Opinion #5:
Yes. See Opinion #4.
2000 FEO 1 is be overruled to the extent it is inconsistent with this opinion.

2009 Formal Ethics Opinion 17
October 29, 2010

Tacking as Question of Standard of Care

Opinion rules that whether a lawyer rendering a title opinion to a title insurer
should tack to an owners policy of title insurance or a mortgagees (lenders) policy is a
question of standard of care and outside the purview of the Ethics Committee

Inquiry:

RPC 99 holds that the Rules of Professional Conduct do not require person-
al inspection of all documents in the chain of title so long as a lawyer rendering
an opinion on title for real property fully discloses to the client the precise nature
and extent of the service being rendered. The opinion further states, “Since title
insurers frequently omit exceptions in mortgagees’ policies that would appear in
owners’ policies, tacking should be limited to tacking onto owners’ policies.”

May a lawyer render a title opinion to a title insurance company by tacking
to a mortgagee’s (lenders) title insurance policy?

Opinion:

This issue of the appropriate standard of care for rendering a title opinion is
outside the purview of the Ethics Committee. To the extent that RPC 99
appeared to opine on the standard of care relative to tacking to an owner’s poli-
cy versus a mortgagee’s (lender’s) policy for the purpose of rendering a title opin-
ion, that part of the opinion is withdrawn.

Whether tacking to an owner’s policy or a mortgagee’s policy, a lawyer’s duty
is to provide competent representation to his client, consistent with Rule 1.1, and
to reasonably consult with the client about the means used to accomplish the
clients objectives. Rule 1.4(a)(2). The lawyer must consult with the client before
using a method of rendering a title opinion that might present additional risk for
the client.

2010 Formal Ethics Opinion 1
April 16, 2010

Representation of Insurance Carrier after Insured Disappears

Opinion rules that a lawyer retained by an insurance carvier to represent an
insured whose whereabouts are unknown and with whom the lawyer has no con-
tact may not appear as the lawyer for the insured absent authorization by law or
court order.

Inquiry #1:
Attorney was retained by Insurance Carrier to defend Insured in a negli-
gence lawsuit based upon an automobile accident. Insured cannot be located

and his whereabouts are unknown. Service by publication was required. May
Attorney proceed with the representation, file pleadings on behalf of Insured,
and appear in court to defend the case on behalf of Insured?

Opinion #1:

No. To respond to this inquiry, the question of whether a client-lawyer rela-
tionship is created between Attorney and Insured must be addressed.
Comment [4] of Rule 0.2, Scope, provides that "for purposes of determining
the lawyer's authority and responsibility, principles of substantive law external
to these Rules determine whether a client-lawyer relationship exists.” In most
instances, the Ethics Committee declines to offer an opinion that hinges upon
a question of law. Nevertheless, the determination of whether a client-lawyer
relationship exists is often essential to the committee's interpretation and appli-
cation of the Rules of Professional Conduct. Moreover, the relevant North
Carolina case law is clear. In Dunkley v. Shoemate, 350 N.C. 573, 515 S.E. 2d
442 (1999), the Supreme Court held that where a law firm had no contact with
the defendant and was not authorized by the defendant to undertake his rep-
resentation, no lawyer-client relationship existed between the defendant and
the lawyers seeking to represent him pursuant to the insurance trust fund for
the defendant's employer. The Dunkley opinion cites favorably the following
statement from Johnson v. Amethyst Corp., 120 N.C. App. 529, 463 S.E. 2d
397 (1995): "[n]o person has the right to appear as another's attorney without
the authority to do so, granted by the party for which he [or she] is appearing.”
Id. at 577, 515 S.E. 2d at 444 [quoting Amethyst Corp. 120 N.C. App. at 532,
463 S.E. 2d at 400]. The Court also concurred with the statement in Amethyst
Corp. that, "North Carolina law has long recognized that an attorney-client
relationship is based upon principles of agency," and "[t]wo factors are essen-
tial in establishing an agency relationship: (1) The agent must be authorized to
act for the principal; and (2) The principal must exercise control over the
agent."" Id. [quoting Amethyst Corp., 120 N.C. App. at 533-534, 463 S.E. 2d
at 400].

Therefore, unless allowed by statute, court order, or subsequent case law, a
lawyer may not appear in court for a party who has not authorized the repre-
sentation and with whom the lawyer has not established a client-lawyer rela-
tionship.

Inquiry #2:

Would the response to Inquiry #1 be different if the insurance contract
with Insured specifies that Insurance Carrier has the authority to choose legal
counsel for Insured and to decide whether to settle the case?

Opinion #2:
No.

Inquiry #3:
Would the response to Inquiry #1 be different if Insured received actual
notice of the lawsuit and contacted Insurance Carrier before disappearing?

Opinion #3:

Whether such contact with Insurance Carrier is sufficient to create a client-
lawyer relationship with a lawyer selected by Insurance Carrier is a question of
fact and law not resolved by the existing case law. However, the Ethics
Committee doubts that the two factors required to establish an agency rela-
tionship exist in this situation. See also Dunkley, 350 N.C. at 578, 515 S.E. 2d
at 445 ("RPC 223, Rule 1.2(a), and Amethyst Corp. correctly emphasize the
principle that a lawyer cannot properly represent a client with whom he has no
contact.").

Inquiry #4:
Would the response to Inquiry #1 be different if Insured received notice of
the lawsuit and specifically authorized the representation before disappearing?

Opinion #4:

Yes, Attorney may appear in the lawsuit on behalf of Insured if Insured has
authorized the representation. However, if Insured cannot thereafter be locat-
ed, Attorney may not mislead the court about Insured's absence. Rule
3.3(a)(1). Moreover, in the event Insured is not present to participate in the
representation, Attorney may have to file a motion to withdraw. Rule 1.2, emt.
[1] (Client has "the ultimate authority to determine the purposes to be served
by legal representation85."); Rule 1.16; RPC 223; 03 FEO 16; see also
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Dunkley, 350 N.C. at 578, 515 S.E. 2d at 445 ("a lawyer cannot properly rep-

resent a client with whom he has no contact.").

Inquiry #5:

Would the response to Inquiry #1 be different if the insurance contract
contained a provision granting Insurance Carrier the express authority to pro-
ceed with the representation on behalf of and in the name of the Insured in the
event contact with Insured is lost?

Opinion #5:
This is a question of law that is not resolved by the existing case law and is
outside the purview of the Ethics Committee.

Inquiry #6:

Attorney is retained by Insurance Carrier to defend a "John Doe" defen-
dant in an automobile accident case. May Attorney represent "John Doe" in
the court proceedings?

Opinion #6:

If the designation of a certain person as "John Doe" is necessary to effect
service of process and Attorney concludes that he is able to identify the intend-
ed person (e.g., an employee of an insured defendant company), Attorney may
work with Insurance Carrier and the defendant company to identify the indi-
vidual and, once identified, may appear in the lawsuit on behalf of the indi-
vidual if authorized to do so by the individual. If the identity of "John Doe"
cannot be ascertained by Attorney, Insurance Carrier, or another client,
whether Attorney may represent "John Doe" in the court proceedings is a ques-
tion of law outside the purview of the Ethics Committee.

2010 Formal Ethics Opinion 2
April 16, 2010

Obtaining Medical Records From Out of State Health Care Providers

Opinion rules that a lawyer may not serve an out of state health care provider
with an unenforceable North Carolina subpoena and may not use documents pro-
duced pursuant to such a subpoena.

Inquiry #1:

Lawyer represents the Department of Social Services in a county that bor-
ders another state. In a particular case, the relevant hospital records are located
out of state. Is it ethical for Lawyer to subpoena the medical records under the
authority of N.C. R. Civ. P. 45 knowing that the North Carolina subpoena is

unenforceable?

Opinion #1:

No. If the North Carolina subpoena is not enforceable out of state, the
lawyer may not misrepresent to the out of state health care provider that it must
comply with the subpoena. RPC 236 provides that it is unethical for a lawyer
to use the subpoena process to mislead the custodian of documentary evidence
as to the lawyer's authority to require the production of such documents. See
also Rule 8.4(c) (professional misconduct for a lawyer to engage in conduct
involving dishonesty, fraud, deceit, or misrepresentation).

Inquiry #2:

If the records are subpoenaed and the health care provider complies with
the subpoena, may Lawyer utilize the medical records?
Opinion #2:

No. Lawyer may not use documents that were produced in reliance on
Lawyer's misrepresentation as to Lawyer's authority to require the production
of such documents.

2010 Formal Ethics Opinion 4
October 29, 2010

Lawyer Participating in Barter Exchange
Opinion provides guidelines for participation in a barter exchange.

Inquiry:

Lawyer would like to participate in a trade or “barter” exchange that is an
association of businesses that exchange goods or services. Members of the
barter exchange are paid in barter dollars that can be used to pay other mem-
bers for their services. For example, a lawyer who is a member prepares a will

for a member who is a landscaper and receives barter dollars that can then be
used by the lawyer to purchase a variety of services from other members, not
solely landscaping services. The barter exchange manager publishes a directory
of members and may advertise to members the goods or services available from
other members. In addition to an entrance fee and a monthly administrative
fee, the exchange manager requires members to pay a cash transaction fee of
10% on the gross value of each purchase from a member through the exchange.
For example, if a lawyer provides $500 in services to another member, in addi-
tion to the fee paid to the lawyer, the recipient pays a $50 fee to the manager
of the exchange for a total payment of $550 (barter dollars and cash) for the
legal services.

The barter exchange lists all participating businesses in the “trading net-
work.” From this list, a member who would like to buy services or goods selects
a business. A “buyer” who needs legal services would select a lawyer from the
list of lawyers available in the trading network. Members are encouraged to call
the exchange manager to get linked with other members when in need of par-
ticular goods or services. Trades between participating businesses are voluntary
and the provision of goods or services is between the two participating busi-
nesses without interference from the barter exchange or its manager. Members
are not under any obligation to use the barter exchange for goods or services
and, if a member cannot find a suitable business in the trading network with
which to do business, the member may pay cash for goods or services to a busi-
ness that is not a member of the exchange. Similarly, a member of the exchange
is not required to do business with an exchange member who requests goods
or services.

The Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA), Pub. L.
No. 97-248, 96 Stat. 324 (1982), recognized the barter exchange manager as
the third-party record keeper and clearinghouse for barter transactions among
the members of an exchange and also recognized “trade” or “barter” dollars as
legal, taxable dollars that may be used as an alternative payment method.
Under TEFRA, all trade revenue is treated as taxable income and must be
reported using Form 1099-B.

May Lawyer participate in the barter exchange?

Opinion:

Yes, as long as the lawyer’s professional judgment is not compromised by
participation in the exchange, the lawyer ensures that listings and advertise-
ments of the exchange comply with the requirements for legal advertising,
there is full disclosure of the states in which the lawyer is licensed, and clients
do not use barter dollars to pay in advance for litigation or other expenses of
representation.

This inquiry raises the following questions: (1) whether a lawyer may
accept payment for services in a form other than money; (2) whether a barter
exchange is a lawyer referral service and, therefore, subject to the restrictions on
lawyer referral services; (3) whether a participating lawyer can comply with the
advertising and solicitation limitations in the Rules of Professional Conduct;
(4) whether payments to the barter exchange violate the prohibition on shar-
ing legal fees with a nonlawyer; and (5) whether clients may pay litigation
expenses in barter dollars. Each of these questions is addressed below.

A lawyer may accept payment for legal services in a form other than money.
See Rule 1.5, cmt. [4]. Therefore, there is no prohibition on accepting barter
dollars as payment for legal services.

With regard to lawyer referral services, Rule 7.2(b) provides as follows:

A lawyer shall not give anything of value to a person for recommending the

lawyer's services except that a lawyer may

(1) pay the reasonable costs of advertisements or communications permit-

ted by this Rule; [and]

(2) pay the usual charges of a not-for-profit lawyer referral service that com-

plies with Rule 7.2....

A lawyer referral service is a service that purports to screen the lawyers who
participate and to match prospective clients with suitable participating lawyers.
See 04 FEO 1 (online matching service not subject to nonprofit limitation on
lawyer referral services). Comment [6] to Rule 7.2 adds that a lawyer referral
service:

is any organization that holds itself out to the public as a lawyer referral

service. Such referral services are understood by laypersons to be consumer-

oriented organizations that provide unbiased referrals to lawyers with
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appropriate experience in the subject matter of the representation and

afford other client protections, such as complaint procedures or malpractice

insurance requirements.

A barter exchange that provides a complete, impartial list of all participat-
ing lawyers, does not purport to recommend or select a lawyer for an exchange
member seeking legal services, and does not restrict the number of participat-
ing lawyers is not a lawyer referral service.

The next question is whether a participating lawyer can comply with the
limitations on lawyer advertising and solicitation in the Rules of Professional
Conduct. A lawyer participating in a barter exchange will be responsible for the
content of all advertising about the lawyer’s services to other members. Rule
7.1(a) allows advertising that is not false or misleading. As long as the trading
network list or directory of members and any other advertisement to members
of the barter exchange does not include information about a participating
lawyer that is false or misleading, a lawyer may be included in the list, directo-
ry, or advertisement. In addition, to avoid unauthorized practice of law, the
participating lawyer must ensure that all exchange listings, directories, or adver-
tisements identify the states in which the lawyer is licensed.

Rule 7.3(a) prohibits in-person solicitation of prospective clients either by
a lawyer or by an agent of a lawyer. If the manager of the exchange, or a third
party such as a broker, engages in in-person solicitation of exchange members
on behalf of other exchange members, a lawyer who is an exchange member
may not allow such solicitation to occur on the lawyer’s behalf. If participation
in the in-person solicitation or brokerage of services is a condition of member-
ship in the exchange, a lawyer may not be a member of the exchange.

The next question is whether the fee structure for the barter exchange vio-
lates the prohibition on sharing legal fees with a nonlawyer in Rule 5.4(a). The
manager of the barter exchange charges a cash transaction fee of 10% on the
gross value of each purchase from a member through the exchange. The trans-
action fee is paid by the recipient of the services; the lawyer is not required to
give 10% of his fee to the exchange manager. Although prohibited in the con-
text of compensating nonlawyer employees (see RPC 147), paying for services
of a nonlawyer based upon a percentage of a legal fee is not per se fee sharing.
The use of credit cards to pay for legal services has long been allowed, although
credit card banks routinely charge a “discount fee” that is a percentage of the
legal fee charged to the credit card. See CPR 129 (lawyers may accept payment
of legal fees by credit card). Paying a percentage fee to a barter exchange man-
ager is no different than paying a discount fee to a credit card bank. The fee is
a surcharge on the transaction and is not fee sharing with a nonlawyer. See ABA
Formal Opinion 88-356 (1988)(lawyer placement agency’s fee based on the
amount of the legal fee is not fee splitting).

We agree with the following conclusion of the New York State Bar
Association Committee on Professional Ethics in N. Y. State Bar Ass'n. Comm.
on Prof’l. Ethics Op. 665 (1994), which allows a lawyer to participate in a
barter exchange:

There are a number of rationales for the prohibition against sharing legal

fees with non-lawyers: (1) to avoid the possibility of a nonlawyer interfer-

ing with the exercise of the lawyer’s professional judgment in representing

a client, (2) to ensure that the total fee paid by the client is not unreason-

ably high, and (3) to ensure that the nonlawyer is not motivated to engage

in improper solicitation of business for the lawyer. [Citations omitted.] We
do not believe that the proposed barter exchange implicates these concerns
so long as the barter exchange exercises no influence over the professional
judgment of the lawyer, the lawyer’s legal fee complies with [the reason-
ableness requirement of] DR 2-106(A) of the [New York] Code [of

Professional Responsibility], and the exchange sponsor does not engage in

in-person solicitation of customers or use written advertising materials that

the lawyer/participant could not use.

The last question is whether a member of the barter exchange who con-
tracts with a lawyer may pay in advance for litigation expenses or other expens-
es of representation by advancing barter dollars to the lawyer. Rule 1.15
requires a lawyer to account for funds entrusted to the lawyer for payment of
third parties by depositing those funds into a trust account. Because barter dol-
lars cannot be deposited into a trust account, all advance payments of litigation
expenses by a barter exchange client must be paid in cash or by check or cred-
it card.

In summary, a lawyer may participate in a barter exchange as long as the
exchange exercises no influence over the professional judgment of the lawyer;
the listing and advertisements of the exchange are truthful, not misleading, and
identify the states in which the lawyer is licensed; there is no in-person solici-
tation of members by the barter exchange manager or a broker on behalf of the
lawyer; and advance payments of litigation expenses or other expenses of rep-
resentation are not in barter dollars.

2010 Formal Ethics Opinion 5
April 16, 2010

Client-Lawyer Relationship in Child Support Enforcement Actions

Opinion rules that the lawyer for a child support enforcement program that
brings an action for child support on behalf of the government does not have a
client-lawyer relationship with the custodian of the childyen.

Inquiry #1:

Tide IV-D of the Social Security Act, 42 U.S.C.S. 651 et seq., requires each
state to establish a child support enforcement (CSE) agency to provide servic-
es for the establishment and collection of child support for dependent children
who are recipients of public assistance. The act also requires the CSE agency to
provide assistance in the collection of child support to a custodian of a depend-
ent child not receiving public assistance if the custodian applies to the agency
for such assistance. The Child Welfare Act, Chap. 110, Art. 9, of the N.C.
General Statutes, enacts the requirements of Titde IV-D. The CSE program
established by the North Carolina act is administered by the Child Support
Enforcement Agency, a branch of the North Carolina Department of Health
and Human Services. The programis usually administered at the county level;
the local CSE program administrator hires a lawyer to institute the child sup-
port proceeding against the non-custodial, responsible parent. The proceeding
is instituted in the name and on behalf of the government at the instigation of
the custodian of the child who is named ex relatione (e.g., County of Durham
DSS ex rel. Stevons v. Charles, 182 N.C. App. 505, 642 S.E. 2d 482 (2007)).

Lawyer A is defending a non-custodial parent in a child support action
brought by the lawyer for the child support enforcement (CSE) program for
the county. Does the CSE lawyer represent the custodian of the children?

Opinion #1:

The lawyer representing the CSE program does not represent the custodi-
an of the children; the lawyer represents the government agency bringing the
action. As previously observed in Ethics Decisions 279 and 2007-3, the pur-
pose of the CSE program is to provide financial support to dependent children
regardless of who currently has custody of a dependent child and regardless of
who may currently owe support payments. "It would defeat the purpose of
[CSE] legislation if a client-lawyer relationship were automatically created
between the [CSE] lawyer and the custodian of the children because the lawyer
would be unable to pursue any future child support action against such custo-
dian should support and custody obligations switch." ED 279.

Nevertheless, if the CSE lawyer makes statements to the parent that would
lead a reasonable person to believe that the lawyer is representing him or her
personally, a client-lawyer relationship may be inferred. To avoid misleading
the custodian as to the relationship, in any private conference with a custodian
(outside of court proceedings), "the [CSE] lawyer should explain that he or she
is not the custodian's lawyer; that their conversations are not protected by the
duty of confidentiality; and that if the interests of the government and the cus-
todian of the children diverge, the lawyer will represent the interests of the gov-
ernment." ED 279.

Inquiry #2:

Lawyer A wants to serve discovery on the custodian of the children. Should
the discovery be served on the lawyer for the CSE program or on the custodi-
an of the children?

Opinion #2:

This is a question of civil procedure and trial strategy that is outside of the
purview of the Ethics Committee. However, if Lawyer A decides to seck infor-
mation directly from the custodian, it would not violate Rule 4.2 unless the
custodian is represented by his or her own lawyer in the matter.

During the representation of a client, Rule 4.2 prohibits a lawyer from
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communicating with a person that the lawyer knows is represented in the mat-
ter unless the lawyer has the consent of the other lawyer or is authorized by law
or court order to communicate with the person. Lawyer A's direct communi-
cations with the custodian will not violate Rule 4.2 because the CSE lawyer
does not represent the parent. ED 2007-3 (lawyer appointed to represent
defendant/non-custodial parent in child support case may communicate
directly with custodial parent).

Inquiry #3:

Lawyer A wants to depose the custodian. The CSE lawyer informed Lawyer
A that he would not attend the deposition. May Lawyer A proceed with the
deposition?

Opinion #3:

Yes. If the custodian was properly served with notice of the deposition,
there is no prohibition on proceeding with the deposition although the CSE
lawyer fails to appear. Even when a deponent is represented by a lawyer in a
matter, if the deposition is properly noticed and the lawyer for the deponent
fails or refuses to appear, the lawyer noticing the deposition may proceed. Such
communications are "authorized by law" and, therefore, not prohibited by

Rule 4.2.

Inquiry #4:

In a case involving international child support enforcement issues, the CSE
lawyer, who works in the North Carolina Attorney General's Office, would like
to call another lawyer from the attorney general's staff to testify as an expert.
Does this violate the Rules of Professional Conduct?

Opinion #4:

No. Rule 3.7(a) prohibits a lawyer from acting as an advocate at a trial in
which the lawyer is likely to be a necessary witness. However, this disqualifica-
tion is not imputed to the other lawyers in same firm or organization unless the
lawyer's testimony would be adverse to the interests of the firm or organiza-
tion's client. Rule 3.7(b).

2010 Formal Ethics Opinion 8
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Consultation with Lawyer as Prospective Mediator

Opinion rules that a lawyer who consults with both parties to a dispute relative
1o the lawyer’s prospective service as a mediator may not subsequently represent one
of the parties to the dispute.

Inquiry:

Lawyer consulted with Husband on two occasions about separating from
Wife. During both meetings, only questions about mediating the marital dis-
solution were discussed.

Wife attended the third consultation with Lawyer. At the meeting, Lawyer
disclosed the prior two meetings with Husband. He also advised Wife that he
would remain "neutral" during the meeting with her; would not give either
party legal advice; and would only discuss the mediation process. Wife
informed Lawyer that she was represented by her own lawyer. Lawyer told Wife
that he was willing to serve as the mediator for the marital dispute/dissolution
if her lawyer advised her to agree. Lawyer also told Wife that he had discussed
his potential roles as either advocate or mediator with Husband in the prior
meetings and that, for the present, Husband chose to keep Lawyer "neutral.”

At their request, Lawyer subsequently sent a separation checklist to both
Husband and Wife. The checklist gives information about the issues a separa-
tion agreement should address. It does not provide substantive advice.

Wife consulted with her lawyer and decided not to pursue mediation.
Husband would now like to employ Lawyer as his advocate in the equitable
distribution action filed by Wife. May Lawyer represent Husband in the equi-
table distribution action?

Opinion:

No. If Lawyer was acting in the role of a mediator when he consulted with
Wife, Rule 1.12(a), Former Judge, Arbitrator, Mediator, or Other Third-Party
Neutral, prohibits him from representing anyone in connection with a matter
in which he participated personally and substantially as a mediator unless all of
the parties to the proceeding give informed consent confirmed in writing.
Although the mediation never occurred, Lawyer still held himself out to be a

neutral and had substantive discussions with Wife about the mediation process.
Therefore, he participated substantially in the mediation process and, to pro-
tect the integrity of the neutral role of mediators, he is disqualified from repre-
senting Husband without the consent of Wife.

2010 Formal Ethics Opinion 9
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Using Stock Photographs in Advertising

Opinion rules that a dramatization disclaimer is not required when using a
stock photograph in an advertisement so long as, in the context of the advertisement,
the stock photograph is not materially misleading.

Inquiry:
Are dramatization disclaimers required when using stock photographs in a
print or video advertisement for legal services?

Opinion:

No. Rule 7.1, Communications Concerning a Lawyer's Services, sets forth the
essential requirements for all advertising by lawyers. Rule 7.1(a) states that a
lawyer shall not make a false or misleading communication about the lawyer
or the lawyer's services. Rule 7.1(b) provides that a communication by a lawyer
that contains a dramatization depicting a fictional situation is misleading unless
it contains a conspicuous statement at the beginning and end of the commu-
nication "explaining that the communication contains a dramatization and
does not depict actual events or real persons.”

Dramatizations of fictional cases in video advertisements ("commercial
dramatizations") are potentially misleading. See RPC 164. Therefore, such
advertisements require the dramatization disclaimer. See Rule 7.1(b). "Stock
photographs" are professional photographs of common places, events, or peo-
ple that can be used and reused for advertising. Like commercial dramatiza-
tions, stock photographs do not depict actual events or actual clients. However,
unlike commercial dramatizations, stock photographs, because they are static,
do not have the same tendency to mislead a consumer of legal services. Unless
in the context of the advertisement or marketing document, the stock photo-
graph creates a material misrepresentation of fact, a stock photograph may be
included in legal advertisement without a dramatization disclaimer. See Rule

7.1()(1).
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Index to Ethics Opinions

Editor's Note:

"RPC" denotes an ethics opinion that was adopted prior to July 24, 1997,
under the superseded 1985 Rules of Professional Conduct. "FEO" denotes a
"Formal Ethics Opinion" adopted under the Rules of Professional Conduct as
comprehensively revised on July 24, 1997, and on February 27, 2003. See the
editor's note that precedes the Rules, supra, for background on the 1997 and
2003 revisions of the Rules. The editor's note also explains the effect of the
adoption and amendment of the Rules on ethics opinions promulgated under
the 1985 Rules and the 1997 and 2003 versions of the Rules.

ACADEMIC DEGREES
Advertising and solicitation, see ADVERTISING AND SOLICITA-
TION
Doctor designation, use by lawyer with Juris Doctor degree RPC 5,
07 FEO 5

ADVANCING FUNDS TO CLIENTS
See also COSTS AND EXPENSES OF REPRESENTATION
Bail bond RPC 173
Class action RPC 124
Criminal fines RPC 76
Recording costs RPC 47
Rental car, 01 FEO 7

ADVERTISING AND SOLICITATION

See also INTERNET, MAILINGS, TRADE NAME

Bankruptcy, television advertising RPC 161

Barter Exchange, advertising participation in 2010 FEO 4

"Best lawyers," characterization as in advertising for lawyer referral serv-
ice RPC 135

Branding of firm owner's name and likeness, 06 FEO 20

Brochure RPC 98

Business cards 07 FEO 4

Class action solicitation letter 04 FEO 5

Client endorsements 07 FEO 4

Cold calls to solicit professional employment RPC 20

Combined legal experience 04 FEO 7

Comparison of size of firm RPC 20

Corporate officers or employees, soliciting professional employment
from RPC 6

Departing lawyer, solicitation of clients by lawyers remaining with firm
RPC 200

Directory on Internet, participating in RPC 241

Distribution of advertising material by brokerage firm RPC 98

Doctor designation, use by lawyer with Juris Doctor degree RPC 5,
07 FEO 5

Dramatizations in television advertisement RPC 164, 00 FEO 6, 2010
FEO 9

Employment of nonlawyer to represent Social Security claimants, dis-
closure in advertising 05 FEO 2

Fees and costs, misrepresentation regarding payment of 04 FEO 8

Fees, solicitation of from third parties 98 FEO 14

Firm owner, sale of surname and likeness to firm, 06 FEO 20

Gifts for referrals 07 FEO 4

Gifts to clients 07 FEO 4

Hotel hospitality suite, law firm hosting RPC 146, 07 FEO 4

Intermediary used to solicit prospective client RPC 20

Internet
-advertising on RPC 239, RPC 241, 00 FEO 1, 00 FEO 3,

09 FEO 6, 2009 FEO 16

-responding to inquiries on message board on 00 FEO 3

Jury verdict record, advertising of on Web page, 00 FEO 1, 09 FEO 6,
2009 FEO 16
Jury verdicts 99 FEO 7, 00 FEO 1, 09 FEO 6
Lawyer referral services, see LAWYER REFERRAL SERVICES
Legal directories, see LEGAL DIRECTORIES
Letterhead, see LETTERHEAD
Likeness of retired or deceased lawyer, use in firm advertisements 06
FEO 20
Mailings
-address of lawyer required on direct mail 97 FEO 6
- advertising notice required at beginning of body of letter 07 FEO 15
-client endorsements 07 FEO 4
-envelope, extraneous statements on 06 FEO 6, 07 FEO 15
-insignias in return address, 07 FEO 15
-mottos in return address, 07 FEO 15
-incorporators of business, letter soliciting business must contain
advertising disclosure RPC 242
-limitations on mailings to persons known to need legal services in a
particular matter RPC 98
-promotional materials 04 FEO 2
Membership in an organization with self-laudatory title 03 FEO 3,
07 FEO 14, 2009 FEO 16
Million Dollar Advocates Forum, advertising membership in 03 FEO
3, 2009 FEO 16
Networking Organizations, Lawyer Participation in 06 FEO 7
Newcomers listed by Chamber of Commerce, solicitation of RPC 26
Nonlawyer employee representing Social Security claimants, disclosure
of 05 FEO 2
Nonlawyer, hiring to hold educational seminars 08 FEO 6
On-line legal matching service 04 FEO 1
Partner in partnership, soliciting professional employment from RPC 6
Photographs, Using stock photographs in advertising 2010 FEO 9
Prior professional relationship with prospective client RPC 98
Promotional merchandise in targeted direct mail solicitation letter
04 FEO 2
Referrals, gifts for 07 FEO 4
Remote call forwarding telephone number RPC 217
Seminars on law for members of public RPC 36, RPC 98, 07 FEO 4,
08 FEO 6
Social functions, RPC 146, 07 FEO 4
Solicitation
-autodialed recorded message to potential client, 06 FEO 17
-business cards 07 FEO 4
-class action, letters to prospective members of 04 FEO 5
-departing lawyer's clients, guidelines for lawyers remaining with
firm RPC 200
-employee contacting clients of former employer 09 FEO 3
-guidelines for lawyer leaving a firm RPC 98
Specialization, see SPECIALIZATION
Super Lawyers, advertising listing in 07 FEO 14, 2009 FEO 16
Telephone number listing, misrepresentation of local presence RPC 217
Telephoning
- autodialed recorded message to potential client 06 FEO 17
-client endorsements 07 FEO 4
- free legal information, recorded telephone message from for-profit
company, participation in RPC 115
Television
-bankruptcy advertisements RPC 161
-dramatizations RPC 164
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-misrepresentation in ad by implying early settlement 00 FEO 6
Testimonial 07 FEO 4
Trade name, misleading 04 FEO 9
Trade name, website URL is 05 FEO 8
URL, misleading 05 FEO 14
Verdict record, advertising 00 FEO 1, 09 FEO 6
Virtual law practice 05 FEO 10
Web page, see ADVERTISING, Internet

ALIMONY
Fee agreement, obtaining interest in client's support payments RPC 187
Past due alimony, collection of RPC 2

ALTERNATIVE DISPUTE RESOLUTION
Arbitration, partner as arbitrator RPC 138
Collaborative resolution process in domestic cases 02 FEO 1
Consultation with lawyer as prospective mediator 2010 FEO 8
Fee agreement condition, see FEE AGREEMENTS
Mandatory arbitration of fee disputes, see FEE AGREEMENTS and
FEES

ARBITRATION
See ALTERNATIVE DISPUTE RESOLUTION

ATTORNEY GENERAL STAFF LAWYERS
See GOVERNMENT LAWYERS

AUTOMOBILE ACCIDENT REPRESENTATION
See INSURANCE REPRESENTATION

BANKRUPTCY PRACTICE

Advertising on television RPC 161

Corporation in bankruptcy, representation of bankruptcy estate and
trustee in civil action 97 FEO 7

Disclosing confidential information about debtor's property after chap-
ter 7 case is closed
98 FEO 20

Foreclosure, trustee on deed of trust filing motion to set aside automatic
stay RPC 46

Joint representation of spouses in Chapter 13
-effect of disappearance of one spouse 00 FEO 2
-effect of divorce 07 FEO 7

Recommending services of a third party to bankruptcy client 05 FEO 7

Representing debtor when lender is current client 2009 FEO 11

Trustee on deed of trust, resignation to represent lender seeking removal
of automatic stay RPC 90

BILLING
See FEE AGREEMENTS, FEES, COSTS AND EXPENSES OF
REPRESENTATION

BUSINESS ACTIVITIES
See also MULTIDISCIPLINARY PRACTICE
Accounting practice and law practice combined 00 FEO 9
Financial planning services RPC 238
Financial products, sale to legal client of 01 FEO 9
Law related services RPC 238
Real estate brokerage RPC 49, RPC 201

CANDOR TOWARD TRIBUNAL

See also COMMUNICATION WITH JUDGES

Adverse evidence, disclosure in disability hearing before Social Security
administrative law judge RPC 230, 98 FEO 1

Alias, disclosure of client alias in workers' compensation action
08 FEO 1

Attribution when using written work of another 08 FEO 14

Client perjury in deposition RPC 203

Citizenship status, reporting to ICE 09 FEO 5

Consent judgment, submission to court that includes false information

99 FEO 16

Client identity, disclosure of see DISCLOSURE OF CLIENT IDEN-
TITY

Fee petition, attorney must disclose discounted hourly rate 01 FEO 1

Insured’s absence, misleading court about 2010 FEO 1

Misrepresentation of prior record level in sentencing proceeding 03
FEO 5

Pro se litigant, assisting without making an appearance or disclosing
assistance 08 FEO 3

CHILD SUPPORT
Child support enforcement, client-lawyer relationship of government
lawyer 2010 FEO 5
Contingent fees RPC 2
Fee agreement, obtaining interest in client's support payments RPC 187

Past due amounts, collection of RPC 2, RPC 155

CITY COUNCILMAN, LAWYER SERVING AS
See PUBLIC OFFICIAL, LAWYER SERVING AS

CIVILITY
See PROFESSIONALISM AND COURTESY

CLIENT FUNDS AND PROPERTY

See also FEES, FILES OF CLIENT

Abandoned funds RPC 89, RPC 149, RPC 226

Assignment of interest in settlement proceeds to finance company
00 FEO 4

Cashing check for client RPC 4

Disbursement
- against deposited items in reliance upon bank's funding schedule

06 FEO 8
-of client funds without client's consent prohibited RPC 75
-of tort claim settlement upon deposit of provisionally credited
funds 01 FEO 3

-to medical providers in absence of lien 01FEO 11

Dormancy fee on unclaimed funds, charging 06 FEO 15

Escheating funds RPC 89, RPC 149

Files, see FILES OF CLIENT

Financing litigation 00 FEO 04

Purchasing money order for client RPC 4

Recording costs, depositing client's funds for RPC 47

Trust accounts, see TRUST ACCOUNTS

CLIENTS
See FORMER CLIENTS, PROSPECTIVE CLIENTS

COLLECTIONS
See also FEES
Collection agency, use permitted RPC 7

COMMUNICATION WITH ADVERSE PARTIES
See also COMMUNICATIONS WITH WITNESSES
Agent of lawyer
-instructing fraud investigator to interview employees of opposing
party 99 FEO 10
-use of private investigator to communicate with represented party
03 FEO 4
Attorney general staff lawyer representing state on death sentence
appeal, receipt of letter from defendant RPC 233
Child represented by GAL and attorney advocate RPC 249
Child who is prosecuting witness in criminal case RPC 61
Corporate legal counsel appearing in case as corporate manager RPC
128
Criminal representation
-interviewing codefendants RPC 93
-investigation by prosecution, interviewing employees of corporate
target 99 FEO 10
District attorney with represented criminal defendant RPC 30
Elected officials RPC 132, RPC 202
-government employees and 05 FEO 5
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Employees of represented opposing party RPC 67, 99 FEO 10

Evidence, proffering when gained during prohibited communication
with represented party 03 FEO 4

Former employees of represented opposing party RPC 81, 97 FEO 2

Government employees RPC 132, 05 FEO 5

Guardian ad litem in child neglect or abuse proceeding,
-communication with child represented by attorney advocate and

RPC 249

-lawyer as, direct communication with represented person 02 FEO 8
-nonlawyer as, communication with parent, 06 FEO 19

Insurance litigation, see INSURANCE REPRESENTATION

Letter from represented criminal defendant, receipt by member of attor-
ney general's staff RPC 233

Mental health problem of opposing counsel 03 FEO 2

Opposing parties, communications between RPC 119

Providing confession of judgment to unrepresented adverse party
RPC 165

Providing pleading to unrepresented adverse party 02 FEO 6

Public records, communication with adverse government official who is
custodian of RPC 219

Settlement negotiations, communications between opposing parties
RPC 119

Threatening criminal prosecution 98 FEO 19

Threatening immigration prosecution 05 FEO 3

Undercover officer planted in jail cell of represented criminal defendant
97 FEO 10

Unrepresented adverse party, see PRO SE REPRESENTATION

Unrepresented uninsured motorist, communication with after unin-
sured motorist carrier has elected to defend in the name of defen-
dant RPC 193

Witness who is adverse party in unrelated litigation 04 FEO 4

COMMUNICATION WITH JUDGES

Administrative and scheduling matters, ex parte communications with
judge about 97 FEO 3
Attorney general staff lawyer RPC 122
Disability hearing before Social Security administrative law judge, with-
holding adverse evidence in RPC 230, 98 FEO 1
Elected official with adjudicatory authority RPC 132
Ex parte communications
-administrative or scheduling matter 97 FEO 3
-authorized by law 01 FEO 15
-disclosures to judge prior to 98 FEO 12
-ex parte order, seeking RPC 237
-proposed order, submission to judge 97 FEO 5
-written communications 98 FEO 13, 03 FEO 17

COMMUNICATION WITH JURORS

Questionnaire, sending to prospective jurors RPC 214

COMMUNICATION WITH WITNESSES

See also COMMUNICATION WITH ADVERSE PARTIES

Adverse party is witness in unrelated litigation 04 FEO 4

Child molestation victim RPC 61

Custodial parent in child support emforcement action 2010 FEO 5

Employees of represented opposing party RPC 67, 99 FEO 10

Former employees of represented opposing party RPC 81, 97 FEO 2

Government employees RPC 132, 05 FEO 5

Guardian ad litem, prohibition on communication with represented
person does not apply to lawyer acting solely as 06 FEO 19

Heirs of estate, estate lawyers communication with, 07 FEO 1

Lawyer for witness, consent required RPC 87

Pathologist who performed autopsy on plaintiff's decedent RPC 184

Physician providing treatment in Workers' Compensation case RPC
224

Physician who treated opposing party RPC 162, RPC 180

Prosecuting witness in criminal action, seeking cooperation on plea
agreement and settling civil claim against defendant RPC 225

Prosecuting witness in criminal case RPC 61
Subpoena containing misrepresentations RPC 236, 2010 FEO 2

CONFIDENTIALITY

See also DISCLOSURE (IN GENERAL)

Aljas, disclosure of client alias in workers' compensation action
08 FEO 1

Authorization to disclose, see DISCLOSURE (IN GENERAL)

Cellular telephone, communication of confidential information on
RPC 215

Child abuse and neglect, reporting RPC 120, RPC 175

Client assets, disclosure of, see BANKRUPTCY PRACTICE

Client contraband, disclosure to authorities, 07 FEO 2

Client Identity, see DISCLOSURE OF CLIENT IDENTITY

Collaborative resolution process, participation in notwithstanding dis-
closure requirements 02 FEO 1

Corporate client
-disclosure of information by former in-house counsel to support

wrongful discharge claim 00 FEO 11

-disclosure of information pursuant to SEC regulations 05 FEO 9

Contagious disease of client RPC 117

Cordless telephone, communication of confidential information on
RPC 215

Cross examination of former client 03 FEO 14

Deceased client, disclosure of confidences of in a will contest proceeding
02 FEO 7

Deceased client, disclosure of confidential information to personal rep-
resentative of estate RPC 206

Disclaimer of client-lawyer relationship to avoid duty RPC 244

Disclosure in suit to collect fee 04 FEO 6

Disclosure of confidences of parent seeking representation for minor 05
FEO 4

Driving record, withholding and disclosing information about in court
98 FEO 5

Electronic mail, communication of confidential information by RPC
215

Employee of lawyer, sce EMPLOYEES OF LAWYERS

Erroneous deed benefiting client RPC 12

Estates, see ESTATES

Evidence of crime RPC 221, 07 FEO 2

Fees, disclosure of information about insured's representation in bills
submitted to insurer's auditor 98 FEO 10, 99 FEO 11

Former employee of lawyer, see EMPLOYEES OF LAWYERS

Fraud upon tribunal by former client 99 FEO 15

Health information of client or third party 06 FEO 10

Implied authorization to disclose, see DISCLOSURE (IN GENERAL)

IRS Form 1099 disclosure RPC 23

Insured, disclosure of information about representation in bills submit-
ted to insurer's auditor 98 FEO 10

Internet, storing client files on website accessible via 08 FEO 5

LAP support groups 01 FEO 5

Metadata, duty to prevent disclosure of and prohibition of use of
09 FEO 1

Minor client
- disclosure of confidential information to parents 98 FEO 18
- disclosure of confidential information of parent seeking representa-

tion of 05 FEO 4

Mistake in closing documents RPC 12

Multiple representation RPC 153, 06 FEO 1, 07 FEO 7

Outsourcing legal support services 07 FEO 12

Prospective client, duty to RPC 246, 06 FEO 14

Providing an accounting of disbursements to medical lienholders in per-
sonal injury cases 03 FEO 15

Real estate transaction, see REAL ESTATE TRANSACTIONS

Recycling waste paper RPC 133

Settlement agreement, representation of similar claimants after RPC

179, 03 FEO 9
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Spouses, receipt of confidential information from prohibits subsequent
representation of spouse in domestic action RPC 32

Waste paper, disposal of RPC 133

Wrongful termination claim of former in-house counsel, disclosure of
employer’s information to support 00 FEO 11

Will contest proceeding, disclosure of deceased client's confidences in

02 FEO 7

CONFLICTS OF INTEREST

See also IMPUTED DISQUALIFICATION, MULTIPLE REPRE-
SENTATION
Administrator, see PERSONAL REPRESENTATIVES OF ESTATES
Adverse party, preparation of pleading for pro se 02 FEO 6,
09 FEO 12
Advisory committee for hospital, service on RPC 100
Attorney general staff lawyers, see GOVERNMENT LAWYERS
Bankruptcy
-representation of debtor when lender is current client 2009 FEO 11
-representation of husband and wife in joint Chapter 13 after
divorce, 07 FEO 7
-representation of remaining spouse in joint Chapter 13 petition
after other spouse disappears 00 FEO 2
Bidding at tax foreclosure sale conducted by attorney 06 FEO 5
Board of trustees of nonprofit hospital, lawyer's service on, bringing suit
against hospital RPC 160
Bureau of Indian Affairs, prosecutor for representing criminal defen-
dants in state and federal court RPC 72
Business transaction with client, sale of financial products as 01 FEO 9
Computer based conflict checking system 09 FEO 9
Consent to multiple representation, effect of one client's revocation of,
07 FEO 11
Consultation with lawyer as prospective mediator 2010 FEO 8
Cross examination of former client 03 FEO 14
Deed of Trust
-common representation of lender and trustee 04 FEO 3
-to secure client's fee, foreclosure on 08 FEO 12
Disclaimer of client-lawyer relationship in advance does not prevent
conflict RPC 244
District attorneys, see PROSECUTORS
Divorce, see DIVORCE
Domestic relations, see DOMESTIC RELATIONS
Escrow agreement, waiver of future conflict 99 FEO 8
Estate, see ESTATES
Estate planning
- joint representation of husband and wife RPC 229
- joint representation of trusts and fiduciaries RPC 144
Execution sale, purchase of client's property at RPC 24
Executor, see PERSONAL REPRESENTATIVES OF ESTATES
Foreclosure, see FORECLOSURES
Foreclosure on deed of trust taken to secure client's fee 08 FEO 12
Former clients, see FORMER CLIENTS
Former employee of opposing counsel, effect of hiring, see EMPLOY-
EES OF LAWYERS
Future conflicts of interest RPC 168, 07 FEO 11
General contractor and surety, representation of 03 FEO 1
Government lawyers, see GOVERNMENT LAWYERS
Guardian ad litem, lawyer appointed as 04 FEO 11
Guardian of minor child
-child/father conflict of interest RPC 163
-lump sum settlement, representation of parents individually and as
guardians RPC 109
Incompetency proceeding, representation of respondent when spouse is
former client 98 FEO 16
Indemnifying liability carrier for unpaid liens of medical providers RPC
228
Insurance representation, see INSURANCE REPRESENTATION

Joint representation in bankruptcy

-representation of remaining spouse after other spouse disappears 00
FEO 2
-representation of husband and wife in bankruptcy after divorce 07
FEO 7
Judge as client, appearance before 97 FEO 1
Judge as family member, appearance before 05 FEO 1
Lawyer as public official, see PUBLIC OFFICIAL, LAWYER SERV-
ING AS
Lawyer as witness, see WITNESS, LAWYER AS
Legal services lawyers, representation of adverse interests by 99 FEO 3
Mediation
-consultation with lawyer as prospective mediator 2010 FEO 8
Minor client
-appointment of guardian, child/father conflict of interest RPC 163
-lump sum settlement, representation of parents individually and as
guardians RPC 109
-representation in court approval of settlement while paid by insurer
RPC 167
-representation of parent and minor child RPC 123
Outsourcing legal support services 07 FEO 12
Partner's suit against public body upon which lawyer serves 02 FEO 2
Payment by third party
-representation of minor in court approval of settlement while paid
by insurer RPC 167
DPersonal representative, seeking removal of 02 FEO 3
Pilot and passenger in private airplane crash, simultaneous representa-
tion RPC 28
Police organization, simultaneous representation of criminal defendants
RPC 60
Preparation of
-affidavit and confession of judgment for unrepresented adverse party
09 FEO 12
-legal documents at request of another, 03 FEO 7, 06 FEO 11
-power of attorney for principal upon request of prospective attor-
ney-in-fact 03 FEO 7
Prosecutors, see PROSECUTORS
Prospective clients, sce PROSPECTIVE CLIENTS
Prospective client, duty of confidentiality may prevent adverse represen-
tation RPC 246
Public defenders, see PUBLIC DEFENDERS
Public official as client, appearance before public body on which client
serves RPC 143
Real estate transactions, see REAL ESTATE TRANSACTIONS
Referral fees
- acceptance of from investment advisor 99 FEO 1
- acceptance of from financing company 06 FEO 2
Relatives
-married clients, pilot and passenger in private airplane crash RPC
28
-married lawyers RPC 11
Representing condominium association against unit owner RPC 97
School board
-in-house counsel serving as administrative hearing officer in discipli-
nary matters, 07 FEO 10
-representation on criminal forfeitures RPC 54
-roles of school board lawyers in administrative proceedings 08 FEO 2
Screening, see SCREENING
Settlement
-multiple representation, parent and child RPC 109
Tax foreclosure sale, county tax attorney bidding at 06 FEO 5
Waiver of objection to future conflict RPC 168, 07 FEO 11
Workers’ compensation, see WORKERS” COMPENSATION

CONSENT

See CONFIDENTIALITY, CONFLICTS OF INTEREST.
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CONTINGENT FEES

Alimony, see ALIMONY

Child Support, sece CHILD SUPPORT

Court awarded fee, collecting both 02 FEO 4

Definition of RPC 158

Division of in departure provision of law firm employment agreement
08 FEO 8

Fixed amount for representation and costs, forfeiture to lawyer of
amount in excess of costs RPC 149, RPC 158

Flat fee including costs and fine RPC 158

Hourly rate charge in addition to RPC 235

Medical payments insurance, contingent and sliding fees for collection
of RPC 35, RPC 174

Medical insurance reimbursement and gross recovery, collecting fee on
both RPC 231

Settlements, see SETTLEMENTS

Structured settlements RPC 141

CORPORATE REPRESENTATION
See also COMMUNICATION WITH ADVERSE PARTIES, COM-
MUNICATION WITH WITNESSES
Board of directors, duty of lawyer-director when board decision results
in unauthorized practice of law, 07 FEO 3
Conflicts of interest
-representing condominium association against unit owner RPC 97
Disclosure of confidential information pursuant to SEC regulations
05 FEO 9
In-house counsel
-disclosure of confidential information by to support personal claim
against former employer 00 FEO 11
-other clients, representation of while serving as in-house counsel
RPC 9, RPC 151

Wrongful termination claim of in-house counsel 00 FEO 11

COSTS AND EXPENSES OF REPRESENTATION
See also ADVANCING FUNDS TO CLIENTS, FINANCING LITI-
GATION
Advancing costs
~class action RPC 124
-deposition, unconditional release to client 06 FEO 18
-medical records, unconditional release to client RPC 79
- rental car 01 FEO 7
Barter exchange, paying expenses through 2010 FEO 4
Court reporting service, selection of RPC 102
Fixed charge for representation and costs RPC 149
Dormancy fee on unclaimed funds, charging 06 FEO 15
Litigation expenses
-advance payment of RPC 51
-financing of by client's assignment of prospective settlement pro-
ceeds 00 FEO 4
-lawyer obtaining loan to fund litigation costs 06 FEO 12
-loan to personal injury client RPC 80
-paying with barter dollars 2010 FEO 4
Outsourcing legal services 07 FEO 12
Real estate costs, establishing interim account for 05 FEO 11
Storage of file and retrieval, charging client for 98 FEO 9
Trust accounts, see TRUST ACCOUNTS

COUNTY ATTORNEYS
See GOVERNMENT LAWYERS

COUNTY COMMISSIONER, LAWYER SERVING AS
See PUBLIC OFFICIAL, LAWYER SERVING AS

COURT-APPOINTED LAWYERS
See also PUBLIC DEFENDERS
Capital case, lawyer's lack of competence RPC 199
Indigent client offers payment, responsibilities when RPC 52

Notice of appeal, filing to preserve client's rights although without
merit 08 FEO 17

Substitution of counsel RPC 58

Withdrawal, charging for a motion allowing, 07 FEO 8

COURTESY
See PROFESSIONALISM AND COURTESY

CREDITORS OF CLIENT
Finance company
- secured interest in settlement proceeds 00 FEO 4
- referring client to 06 FEO 2
Liens
-accounting to medical lienholders in personal injury case
03 FEO 15
-disbursement of settlement proceeds to pay RPC 125
-lawyer's retaining lien prohibited, 06 FEO 18
-medical providers' liens, payment without client's consent RPC 75
- medical providers, payment in absence of lien 01 FEO 11
Settlement funds
-payment of medical providers from RPC 69
-withholding from client in absence of medical lien 01 FEO 11

CRIMINAL REPRESENTATION

See also PROSECUTORS

Bond, lending money to client for RPC 173

Calendar call, paralegal appearing for lawyer 00 FEO 10

Candor to court in sentencing proceeding 03 FEO 5

Capital case
-court-appointed lawyer's lack of competence RPC 199
-stand-by defense counsel RPC 198

Client contraband, taking possession or disclosing to authorities, 07
FEO 2

Communications by government investigators with employees of corpo-
rate target 99 FEO 10

Defendant, representation on habitual felon charge when previously
prosecuted 03 FEO 14

Driving record, disclosure of 98 FEO 5

Evidence of crime, taking possession of RPC 221, 07 FEO 2

Fees RPC 158

Forfeitures RPC 54

Government lawyer's oversight of investigator's communications with
employees of corporate target 99 FEO 10

Plea agreements
-disclosure of material terms RPC 152
-waiver of allegation of ineffective assistance of counsel RPC 129
-waiver of allegation of prosecutorial misconduct RPC 129
-waiver of appellate and post-conviction rights RPC 129

Prosecuting witness, seeking cooperation on plea agreement and settling
civil claim against defendant RPC 225

Public official, defense of criminal defendants while serving as, RPC 63,
07 FEO 16

Sentencing proceeding, misrepresentation of prior record level at 03
FEO 5

Stand-by defense counsel in capital case RPC 198

Threatening criminal prosecution 98 FEO 19

DECEASED LAWYERS
Files of clients RPC 16

DISABLED CLIENT
Guardian, seeking appointment of guardian for client RPC 157
Guardian ad litem, lawyer appointed as 04 FEO 11
Incompetent client
-secking appointment of guardian RPC 157
Incompetency proceeding
-representation of respondent in 98 FEO 16
Power of attorney, preparation upon request of prospective attorney-in-

fact 03 FEO 7
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DISAPPEARANCE OF CLIENT
Filing complaint after RPC 223
Insurance carrier, representation of after insured disappears 2010 FEO 1

Withdrawal upon 03 FEO 16

DISBARRED LAWYER
Employment of 98 FEO 7

DISCHARGE OF LAWYER
Files of client, see FILES OF CLIENT

DISCLOSURE (IN GENERAL)

See also CANDOR TOWARD TRIBUNAL, CONFIDENTIALITY,
DISCLOSURE OF CLIENT IDENTITY

Accounting for disbursements to medical lienholders in personal injury
cases 03 FEO 15

Adverse evidence, withholding in disability hearing RPC 230, 98 FEO 1

Agreement in civil settlement not to report to law enforcement
08 FEO 15

Alias, disclosure of client alias in workers' compensation action 08 FEO 1

Audit of real estate trust account by title insurer 08 FEO 13

Authorization to disclose confidential information RPC 12

Child abuse, reporting to county department of social services RPC
120, RPC 175

Citizenship status of opposing party, disclosure to ICE 09 FEO 5

Client assets, disclosure of after chapter 7 bankruptcy case is closed 98
FEO 20

Client contraband, disclosure of location to authorities, 07 FEO 2

Contagious disease of client, reporting to public health authority RPC
117

Death of client during settlement negotiations RPC 182

Deceased client, disclosure of confidences of in will contest proceeding
02 FEO 7

Deceased client, disclosure of confidential information of RPC 206

Disability hearing, withholding adverse medical evidence, RPC 230

Driving record, disclosure of on application for limited driving privilege
98 FEO 5

Estate, confidential information of, see ESTATES

Fees, disclosure necessary in suit to collect 04 FEO 6

Files, material in, see FILES OF CLIENT

Fraud upon tribunal
-by former client 99 FEO 15
-in consent judgment based on false information from client 99

FEO 16

Implied authorization to disclose confidential information RPC 12

Information of parent seeking representation for minor child 05 FEO 4

Legal malpractice, rebuttal of client's assertions in action against liability
carrier that employed lawyer RPC 62

Liability carrier for lawyer, disclosure of client information to in antici-
pation of claim RPC 77

Metadata, duty to prevent disclosure of and prohibition of use of 09
FEO 1

Minor client, disclosure of confidential information to parents 98 FEO
18, 05 FEO 4

Receipt of inadvertently disclosed documents from opposing party RPC
252

Recorded conversations, see RECORDED CONVERSATIONS

Reporting out, as permitted by SEC regulations 05 FEO 7

Responding to opposing counsel's mental health problem 03 FEO 2

Settlement of civil action that includes agreement not to report to law
enforcement 08 FEO 15

Subpoena to witness RPC 236

Tape recording opposing counsel RPC 171

Wrongful termination claim, disclosure of corporate information to
support 00 FEO 11

DISCLOSURE OF CLIENT IDENTITY

Aljas, disclosure of client alias in worker compensation action 08 FEO 1

Demand letter RPC 21

False identity, client testifying under RPC 33

Liability carrier for lawyer, disclosure of client's identity to in anticipa-
tion of claim RPC 77

DISCOVERY FOR LITIGATION
Citizenship status of opposing party, discovery request seecking 09 FEO 5
Metadata, duty to prevent disclosure of and prohibition of use of
09FEO 1

DISQUALIFICATION
See also CONFLICTS OF INTEREST
Imputed disqualification, see IMPUTED DISQUALIFICATION
Instructing client to consult other lawyers to disqualify RPC 181
Multiple representation, see MULTIPLE REPRESENTATION
Prosecutors, see PROSECUTORS
Public officials, see PUBLIC OFFICIALS
Witness, lawyer as, see WITNESS, LAWYER AS

DISTRICT ATTORNEYS
See PROSECUTORS

DIVISION OF FEES
Between lawyer and nonlawyer
-in barter exchange programs 2010 FEO 4
-in Social Security disability case 03 FEO 10
Between lawyers in different firms
-referral fees RPC 205
-retirement benefits RPC 13
-with former firm 03 FEO 11
Between lawyers in same firm
-upon departure 08 FEO 8

DIVORCE
See DOMESTIC RELATIONS

DOMESTIC RELATIONS
Alimony, see ALIMONY
Child custody, see CHILD CUSTODY
Child support, see CHILD SUPPORT
Collaborative resolution process, participation in notwithstanding
mandatory withdrawal prior to court proceedings 02 FEO 1
Confidentiality, see CONFIDENTIALITY
Conflicts of interest
-bankruptcy, representation of husband and wife after divorce 07
FEO 7
-consultation with lawyer as prospective mediator 2010 FEO 8
-former client, representation of spouse in action against former
domestic relations client RPC 42
-partner's former firm represented opposing party RPC 45
-preparing pleading for unrepresented adverse party 02 FEO 6
Estate planning, joint representation of husband and wife RPC 229
Fee agreement, obtaining interest in client's support payments to secure
fee RPC 187
Fee agreement, promissory note secured by interest in marital property
as fee payment  RPC 186
Former client
-representation of spouse in action against former domestic relations
client RPC 42
Imputed disqualification, see IMPUTED DISQUALIFICATION
Income, presentation of consent judgment based on false information
about received from client 99 FEO 16
Instructing client to consult with other lawyers to disqualify RPC 181
Spouses, receipt of confidential information from prohibits subsequent
representation of spouse in domestic action RPC 32

DUTY TO REPORT
Ed. Note: This heading refers to the reporting of lawyer misconduct unless
otherwise indicated.
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Child abuse perpetrated by client to department of social services RPC
120, RPC 175

District attorney's duty to report defense lawyer RPC 30

Fraudulent general warranty deed, reporting lawyer's preparation of
RPC 17

LAP support groups, no duty to report 01 FEO 5

Mental health professional, sexual impropriety, agreement not to report
to appropriate licensing authority RPC 159

Opposing counsel's mental health problem 03 FEO 2

Release of settlement proceeds without satisfying conditions precedent
RPC 127

Remedial measures by lawyer irrelevant to reporting requirement RPC 17

Settlement with lawyer prohibiting disclosure of misconduct RPC 84

EMPLOYEES OF LAWYERS

See also NONLAWYERS and TEMPORARY LAWYERS
Bail Bondsman RPC 1
Bonus RPC 147
Compensation of nonlawyer representing Social Security claimants 05
FEO 6
Contacting clients of former employer 09 FEO 3
Contracting with outside company to administer law office 01 FEO 2,
03 FEO 6
Confidentiality, effect of hiring former employee of opposing counsel
RPC 176
Depositions, role of paralegal in RPC 183
Disbarred lawyer 98 FEO 7
Division of fees
-percentage bonus as RPC 147
-with nonlawyer employee representing Social Security claimants
05 FEO 6
Former employee of opposing counsel, hiring RPC 74, RPC 176
Gifts from court reporting service RPC 102
Independent contractor, using services of RPC 216, 99 FEO 6
Investigator RPC 1
Management firm, contracting with to administer law office 01 FEO
2,03 FEO 6
Negotiating with claims adjustors RPC 70
Nonlawyer representing Social Security claimants 05 FEO 2,
05 FEO 6
Outsourcing legal support services 07 FEO 12
Part-time employees RPC 1
Secretary who is also real estate agent RPC 88
Signing lawyer's name to pleadings 06 FEO 13
Supervision of
-conflicts of interest RPC 102
-independent paralegal searching real estate titles 99 FEO 6
- employee negotiating with claims adjustors RPC 70
- paralegal appearing at calendar call 00 FEO 10
- paralegal closing a residential real estate transaction 99 FEO 13,
01 FEO 4, 01 FEO 8, 02 FEO 9, Authorized Practice 2002-1.
- paralegal signing lawyer's name to pleadings 06 FEO 13
-unemployment hearing, nonlawyer appearing for party at
09 FEO 10
Title abstract services RPC 29, 99 FEO 6
Witness in litigation RPC 19, RPC 213

EMPLOYEES OF OPPOSING COUNSEL

See EMPLOYEES OF LAWYERS

ESCHEAT OF CLIENT PROPERTY

Charity, donating client funds to without consent RPC 149
Trust funds RPC 89

ESCROW ACCOUNTS

See also TRUST ACCOUNTS
Conflict of interest absent, representation of party after resignation as
escrow agent 98 FEO 11

Disbursement of escrowed funds, dispute over RPC 66

Dispute over disbursement, representation of one party pursuant to
waiver of future conflict 99 FEO 8

Guidelines for maintaining RPC 66

Real estate transactions
-disbursement of escrowed funds RPC 66

Resignation as escrow agent to represent obligor or obligee 98 FEO 11

ESTATES

Administrators, see PERSONAL REPRESENTATIVES OF ESTATES

Authority to act, drafting estate documents at request of third party 06
FEO 11

Confidential information of deceased client, disclosure in a will contest
proceeding 02 FEO 7

Confidential information of deceased client, disclosure to personal rep-
resentative RPC 206

Confidential information, disclosure to substitute personal representa-
tive RPC 195

Conflicts of interest
-defending former personal representative against claim brought by

estate RPC 137
-personal representative, representing in individual and official capac-
ities RPC 22

-seeking to remove co-executor of an estate 99 FEO 4

Decedent's confidential information, disclosure to personal representa-
tive RPC 206

Executors, see PERSONAL REPRESENTATIVES OF ESTATES

Financial products, sale to client as part of estate plan 01 FEO 9

Heirs, duty to when filing wrongful death action for estate 07 FEO 1

Identity of client, lawyer represents estate as entity and personal repre-
sentative in official capacity RPC 137, 07 FEO 1

Multiple representation RPC 144

Personal representatives, see PERSONAL REPRESENTATIVES OF
ESTATES

Principal, drafting documents for at the request of a third party 06
FEO 11

Secking removal of personal representative 02 FEO 3

Spouses, joint representation in estate planning RPC 229

Witness, lawyer as RPC 142

EX PARTE COMMUNICATIONS

See COMMUNICATIONS WITH JUDGES
See also COMMUNICATIONS WITH ADVERSE PARTIES, COM-
MUNICATIONS WITH WITNESSES

FAMILY LAW

See ALIMONY, CHILD SUPPORT, DOMESTIC RELATIONS

FEE AGREEMENTS

See also CONTINGENT FEES, FEES, RETAINER AGREEMENTS

Advance fees, guidelines for 08 FEO 10

Alternative dispute resolution, requiring in fee dispute RPC 107

Court awarded fee and contingent fee, collection of both 02 FEO 04

Fee sharing with nonlawyer/claimant's representative in Social Security
case 03 FEO 10

Guidelines for fees paid in advance 08 FEO 10

Hourly billing, guidelines for agreement based on, 07 FEO 13

Minimum fees earned upon payment 08 FEO 10

Model provisions for 08 FEO10

Nonrefundable retainers, see RETAINER AGREEMENTS

Renegotiation, increase in hourly rate RPC 166

Security for fee, see FEES

Settlements, see SETTLEMENTS

Support payments of domestic client, obtaining interest in to secure

legal fee RPC 187

FEES

See also COLLECTIONS, CONTINGENT FEES, COSTS AND
EXPENSES OF REPRESENTATION, DIVISION OF FEES
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BETWEEN LAWYERS, FEE AGREEMENTS
Acceptance of referral fee from investment advisor 99 FEO 1
Advance payment of RPC 50, RPC 158, 97 FEO 4, 00 FEO 5,
05 FEO 13, 08 FEO 10
Arbitration of fee dispute, purpose of mandatory requirement RPC 222
Assignment of client's judgment as payment or security for fee RPC
134
Barter exchange, participation in 2010 FEO 4
Client-lawyer relationship created by collecting fee, 06 FEO 14
Contingent fee and court awarded attorney fee, collecting both 02
FEO 4
Collection of
-collection agency, use permitted RPC 7
-disclosure of confidential information to collect 04 FEO 6
-foreclosure on deed of trust, 08 FEO 12
Court petition for, disclosure of discounted legal fees in 01 FEO 1
Credit card, payment by 97 FEO 9, 09 FEO 4
Deed of trust to secure fee, initiating foreclosure on 08 FEO 12
Definitions of 08 FEO 10
Disputed fees, transfer from trust account to lawyer upon certain condi-
tions 06 FEO 16
Division of fee with lawyer for referral RPC 148
Division of fees with nonlawyer
-percentage bonus paid to employee RPC 147
-representing Social Security claimants 05 FEO 6
Duty to return fees to third party payor 05 FEO 12
Earned upon receipt RPC 50, 97 FEO 4, 00 FEO 5, 08 FEO 10
Electronic transfer, payment of fees by RPC 247
Fee agreement, see FEE AGREEMENTS
Fee dispute resolution program of the State Bar
- charging for time expended to participate in 00 FEO 7
- disputed fees, transfer to lawyer after dismissal of petition to pro-
gram 06 FEO 16
Finance charge on 98 FEO 3
Flat fees 97 FEO 4, 00 FEO 5, 08 FEO 10
Houuly billing, guidelines for, 07 FEO 13
Insurer's billing guidelines, compliance with 98 FEO 17
Judgment, assignment of as payment for legal fee RPC 134
Medical payments insurance, prohibition on contingent and sliding fees
for collection of RPC 35, RPC 174
Minimum fees earned upon payment 08 FEO 10
Minor plaintiff, court approval of settlement, compensation of minor's
lawyer paid by carrier RPC 167
Mixed fee based on houtly rate and contingent fee RPC 235
Nonrefundable fees RPC 158, 00 FEO 5, 08 FEO 10
Nonrefundable retainers, sce RETAINER FEES
Proceeds from client's medical payments insurance and gross recovery,
collecting fee on both RPC 231
Recovering legal fees from opposing party RPC 196
Referral fees, see DIVISION OF FEES BETWEEN LAWYERS
Refund of
-advance fee RPC 158, 00 FEO 5, 08 FEO 10
~client's appeal bond, application to fees RPC 37
flat fee 97 FEO 4, 00 FEO 5, 08 FEO 10
-prepaid fee RPC 106, 08 FEO 10
-to third party payor 05 FEO 12
-unearned fee 05 FEO 13, 08 FEO 10
Reused work product, billing for RPC 190
Security for fee
-confession of judgment RPC 222
-promissory note and deed of trust in domestic case RPC 186
08 FEO 12
-retaining file prohibited as, 06 FEO 18
Sliding fee for collecting proceeds from insured's medical payments lia-
bility insurance  RPC 174
Solicitation of, from third parties 98 FEO 14

Third party payors 98 FEO 14, 05 FEO 12
Withdrawal, charging client for motion to allow 07 FEO 8

FILES OF CLIENT

Access to by lawyer who departs firm RPC 227
Computer based conflict checking system 09 FEO 9
Co-party, release of file to RPC 245
Correspondence with insurance carrier, surrendering copies to insured
RPC 92
Deceased lawyer's files RPC 16
Deposition transcript, unconditional release to client upon termination
of representation 06 FEO 18
Disposing of closed files, guidelines RPC 16, RPC 209, 09 FEO 9
Documents, releasing original documents to client upon termination of
representation RPC 169
Electronic mail (email), retention of 02 FEO 5
Electronic storage of RPC 234
Guardian, release of client's file to 98 FEO 16
Internet, storing client files on website accessible by 08 FEO 5
Medical records obtained during case evaluation, unconditional release
to client upon termination of representation RPC 79
Multiple representation
-delivery of file upon termination of representation RPC 178
-delivery of information entrusted to lawyer by other client RPC 153
New lawyer hired by client, providing information to RPC 153
Original documents, delivery to client RPC 178
Photocopies of documents in file, lawyer's responsibility for cost upon
termination of representation RPC 169, RPC 178
Recycling office waste paper RPC 133
Storage of
-on website accessible by Internet 08 FEO 5
-retrieval, charging client for 98 FEO 9
Termination of representation
-delivery of file to client RPC 178
-photocopies of documents in file, lawyer's responsibility for cost
upon termination of representation RPC 169
-surrender of deposition transcript upon, 06 FEO 18
Title notes, releasing to client RPC 169, RPC 227

FINANCING LITIGATION

Financing company taking interest in litigation 00FEO 4
Lawyer obtaining loan for 06 FEO 12
Referring client to financing company 06 FEO 2

FORECLOSURES

Bankruptcy, see BANKRUPTCY
County attorney bidding on real property at tax foreclosure sale 06
FEO 5
Deed of trust, common representation of lender and trustee on
04 FEO 3
Forclosing deed of trust on client's property 08 FEO 12
Representation in purchase of foreclosed property 06 FEO 3
Trustee, lawyer as
-disqualification not imputed to other lawyers of firm 08 FEO 11
-filing motion to set aside automatic stay in bankruptcy RPC 46
-preparing work-out agreement RPC 90
-representation of beneficiary on other matters while serving as
08 FEO 11
-resignation to represent lender RPC 90
-responsibilities and limitations on, comprehensive guidelines RPC
82
-service as after representing seller RPC 3
-suing former debtor after foreclosure is complete RPC 64

FORMER CLIENTS

Ed. Note: This heading refers primarily to conflicts of interest.
See also FILES OF CLIENT
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Borrower in real estate transaction, service as trustee in foreclosure
against RPC 3

Client who pays consultation fee is former client 06 FEO 14

Confidential settlement agreement, representation of similar claimants
after participation in 03 FEO 9

Consultation with lawyer as prospective mediator 2010 FEO 8

Employee contacting clients of fomer employer 09 FEO 3

Escrow dispute, waiver of future conflicc 99 FEO 8

Estate, defending former personal representative against claim brought
by estate RPC 137

File
- delivery of information entrusted to lawyer by other client RPC

153

- retention of email correspondence 02 FEO 5

Mediation, prior consultation with lawyer as prospective mediator
2010 FEO 8

Medical malpractice claim against RPC 27

Multiple representation, see MULTIPLE REPRESENTATION

GOVERNMENT LAWYERS

Attorney general staff lawyers
-judicial consultations prohibit representation in appeal RPC 122
-representation of adverse interests RPC 55
Communications with judges RPC 122
Conflicts of interest
- appellate representation of county does not prohibit suit against
county on unrelated matters RPC 131
- attorney general staff lawyers RPC 55
- county attorney acting as guardian ad litem in child abuse case
RPC 14
- county attorney bidding on real property at tax foreclosure sale 06
FEO 5
- school board, representation on criminal forfeitures RPC 54
- sheriff's department, representation of prohibits representation of
criminal defendants RPC 73
Cross-examination of former client 03 FEO 14
District attorneys, see PROSECUTORS
Imputed disqualification
-representation of sheriff's department disqualifies other members of
firm from representing criminal defendants RPC 73
Law firm for county, partner's election to board of county commission-
ers does not disqualify RPC 130
Oversight of investigation and communications with employees of cor-
porate target 99 FEO 10
Public officials, see PUBLIC OFFICIAL, LAWYER SERVING AS
School board lawyers
-in-house counsel serving as administrative hearing officer in discipli-
nary matters 07 FEO 10
-representation on criminal forfeitures RPC 54
-roles of school board lawyers in administrative proceedings 08 FEO 2
Unauthorized practice of law in quasi-judicial proceeding before local
government, government lawyer's response to 07 FEO 3

GUARDIANS

Conflicts of interest, see CONFLICTS OF INTEREST
Child represented by GAL and attorney, communication with RPC 249
Direct communication with represented GAL 02 FEO 8
Disabled clients, see DISABLED CLIENTS
Guardian ad litem in child neglect or abuse proceeding
-lawyer serving as 04 FEO 11
- prohibition on communication with represented person does not
apply to lawyer acting solely as 06 FEO 19
-prohibition on communication with represented person does not
apply to nonlawyer serving as 06 FEO 19
Incompetent client, see DISABLED CLIENTS
Minors, child/father conflict of interest RPC 163

Revealing confidential information to parents of minor client 98 FEO 18
Seeking to remove guardian ad litem 06 FEO 9

IMPUTED DISQUALIFICATION

Attorney general staff lawyer RPC 122

Firm member's service on board of trustees of nonprofit hospital, filing
suit against hospital RPC 160

Former partner jointly represented spouses, subsequent representation
of spouse in domestic action RPC 32

Government lawyers, see GOVERNMENT LAWYERS

Judge related to firm lawyer, appearance before 05 FEO 1

Legal services lawyers, representation of adverse interests by 99 FEO 3

Partner's former firm represented opposing party RPC 45

Partner serving as public official, see PUBLIC OFFICIAL, LAWYER
SERVING AS

Trustee for foreclosure, see FORECLOSURE

INCOMPETENT CLIENT
See DISABLED CLIENT

INDIGENT PERSONS
Court-appointed lawyers, sce COURT-APPOINTED LAWYERS
Pro se representation, see PRO SE REPRESENTATION

IN-HOUSE COUNSEL
See CORPORATE REPRESENTATION

INSURANCE REPRESENTATION
Advising insured and insurer on settlement value of case 03 FEO 12
Arbitration, in-house legal counsel for carrier, representation of insured
RPC 151
Audited legal bills, disclosure of information about insured's representa-
tion in bills submitted to insurer's auditor 98 FEO 10, 99 FEO 11
Billing guidelines of insurance carrier 98 FEO 17
Communication with adverse insurance carrier RPC 39
Communication with adverse party RPC 15
Communication with defendant/insured in personal injury action prior
to carrier's appointment of lawyer to represent RPC 194
Conflicts of interest
-audited legal bills 98 FEO 10
-bad faith action against insurer for failure to pay liability claim,
simultaneous representation of insured and claimant RPC 207
-billing, compliance with carrier's requirements and guidelines 98
FEO 17
-demanding cartier settle within policy limits on behalf of insured
RPC 91
-dismissal of insured's counterclaim RPC 103
-indemnifying liability carrier for unpaid liens of medical providers
RPC 228
-in-house counsel for carrier, representation of insured and carrier
RPC 151
-insured's compulsory counterclaim, representation on RPC 172
-minor plaintiff, court approval of settlement, compensation of
minor's lawyer paid by carrier RPC 167
-personal injury victim and medical insurance carrier with subroga-
tion agreement, simultaneous representation RPC 170
-plaintiff's offer to limit insured's liability in exchange for admission
of liabilicy RPC 112
-plaintiff's offer to limit insured's liability in exchange for consent to
amend complaint RPC 111
-settlement advice and 03 FEO 12
-suing insured while defending other persons insured by same carrier
RPC 56
-underinsured motorist carrier, representation of carrier in name of
underinsured motorist RPC 110
-underinsured motorist carrier, representation of insured, carrier, and
same carrier relative to underinsured motorist coverage carried by
plaintiff RPC 177

-uninsured motorist carrier, representation of insured, carrier, and
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same carrier relative to uninsured motorist coverage carried by
plaindiff RPC 154
Correspondence with carrier, surrendering copies to insured RPC 92
Declaratory judgment action
-representation of carrier and insured as coplaintiffs RPC 59, RPC
151
-representation of insured during pendency of carrier's declaratory
judgment action against insured RPC 140
Duty to insured RPC 92
Fees
-contingent and sliding fees for collecting proceeds from insured's
medical payments liability insurance RPC 35, RPC 174
-disclosure of information about insured's representation in bills sub-
mitted to insurer's auditor 98 FEO 10, 99 FEO 11
Insured’s disappearance, representation of insurance carrier after 2010
FEO 1
Interpleader, in-house legal counsel for carrier filing action for allocation
of settlement proceeds RPC 151
Medical payments insurance,
-prohibition on contingent and sliding fees for collection of RPC 35,
RPC 174
-proceeds from policy and gross recovery, collecting fee on both RPC
231
Minor, representation of in court approval of settlement RPC 167
Multiple representation
-disclosure of information to employer and workers' compensation
carrier 06 FEO 1
-in-house legal counsel for carrier, representation of insured and car-
rier RPC 151
-representation of carrier and insured in declaratory judgment action
RPC 59
-representation of insured, carrier, and same carrier relative to under-
insured motorist coverage carried by plaintiff RPC 177
-representation of insured, carrier, and same carrier relative to unin-
sured motorist coverage cartied by plaindff RPC 154, RPC 177
-representation of insured during pendency of carrier's declaratory
judgment action against insured RPC 140
-representation of personal injury victim and medical insurance carri-
er with subrogation agreement RPC 170
Settlement advice to multiple clients 03 FEO 12
Subrogation claim, in-house legal counsel for carrier, representation of
carrier and insured RPC 151
Uncooperative insured, following carrier’s instructions while represent-
ing 99 FEO 14, 2010 FEO 1
Uninsured and underinsured motorist coverage
-communication with represented defendant by lawyer for underin-
sured motorist carrier RPC 110
-communication with unrepresented defendant after uninsured
motorist carrier has elected to defend in the name of defendant
RPC 193
-in-house legal counsel for carrier, appearing as attorney for unin-
sured motorist to defend UIM claim RPC 151
-representation of insured, carrier, and same carrier relative to unin-
sured motorist coverage cartied by plaintiff RPC 154
-representation of insured, insurer, and uninsured motorist carrier
RPC 177
-underinsured motorist, UIM action pending, withdrawal of lawyer
appointed by motorist's liability carrier upon payment of policy
limits RPC 156
-uninsured motorist, withdrawal from representation of RPC 8
Waiver of affirmative defense by insured, insured's consent required

RPC 118

INTERNET
See also ADVERTISING AND SOLICITATION
Advertising RPC 239, RPC 241, 00 FEO 1, 00 FEO 3
Case summaries, including on Web page 09 FEO 6

Client files, storing on website accessible by clients 08 FEO 5

Directory of lawyers, participating in RPC 241

Jury verdict record, advertising on Web page 00 FEO 1, 09 FEO 6,
2009 FEO 16

On-line legal matching service 04 FEO 1

URL for firm website is trade name 05 FEO 8

Virtual law practice and unbundled legal services 05 FEO 10

Website, URL need not include identifying information 05 FEO 14

INVESTIGATORS
See also EMPLOYEES OF LAWYERS
Communication with represented party through investigator 03 FEO 4
Hiring bail-bondsman as part-time investigator RPC 1

JOINT REPRESENTATION
See MULTIPLE REPRESENTATION

JUDGES
See also, COMMUNICATIONS WITH JUDGES
Administrative hearing officer for school board, subsequent representa-
tion in same matter 07 FEO 10
Client, appearance before judge who is 97 FEO 1
Family member, appearance before judge who is 05 FEO 1

JURORS

Questionnaire, sending to prospective jurors RPC 214

LAW FIRMS

See also MULTIDISCIPLINARY PRACTICE, PARTNERSHIPS,
PROFESSIONAL CORPORATIONS

Advertising or holding out as RPC 116

Agreements addressing lawyer departure or dissolution of firm, see
RESTRICTIVE COVENANTS

Bona fide law firm, holding out as practicing in RPC 116

Disqualification imputed to members, see IMPUTED DISQUALIFI-
CATION, SCREENING

Dissolution
-responsibilities of lawyers upon RPC 48, RPC 98, RPC 200
-valuing effect of lawyer's departure in firm agreement 07 FEO 6

Employment agreements, division of contingent fees in upon departure
08 FEO 8

Fee division, see DIVISION OF FEES

Honest dealings between present and former members 03 FEO 11

Management company, contracting with to administer law office 01
FEO 2, 03 FEO 6

Name of firm
-owner's surname, sale to law firm for use in 06 FEO 20
-retired lawyers, see RETIRED LAWYERS

Outsourcing legal support services 07 FEO 12

Partnership of professional corporations 04 FEO 13

Sale of 98 FEO 6

Sharing office space and expenses, question of bona fide partnership

RPC 116
LAW RELATED SERVICES

Rules of Professional Conduct govern lawyer's conduct with respect to

provision of RPC 238

LAWYER AS WITNESS
See WITNESS, LAWYER AS

LAWYER CLIENT RELATIONSHIP

Child support enforcement agency lawyer does not have client-lawyer
relationship with custodial parent 2010 FEO 5

Client's decision-making authority
-exclusive authority to settle RPC 145
-plaintiff's offer to limit insured's liability in exchange for consent to

amend complaint RPC 111

-settlement funds, disbursement of RPC 125
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-termination of real estate closing upon instruction of buyer
08 FEO 7
Constructive discharge of lawyer RPC 223
“Covering” a court proceeding as a favor to another lawyer, client-
lawyer relationship arising from 99 FEO 12
Creation of relationship 2010 FEO 1
Disclaimer of
- communications via internet message board requires 00 FEO 3
-in advance of initial conference RPC 244

-seller representation when preparing a deed in real estate closing 04

FEO 10
Execution of adoption pleadings prepared by another as accommoda-
tion for social service agency RPC 139
Fee, payment creates 06 FEO 14
Financial institutions RPC 121
Incompetent client, see DISABLED CLIENTS
Limiting objectives of representation RPC 240
Outsourcing legal support services 07 FEO 12
Pro se litigant, see PRO SE REPRESENTATION

Service as guardian ad litem, no lawyer-client relationship 04 FEO 11

Waiver of affirmative defense, client's consent required RPC 118

LAWYER REFERRAL SERVICES

Advertising
-characterization of participating lawyers as the "best" RPC 135
-requirements RPC 135

Barter exchange is not referral service 2010 FEO 4

Participation
-in general RPC 10
-more than one lawyer required RPC 94
-on-line legal matching service 04 FEO 1

LEGAL AID AGENCIES
See also INDIGENT PERSONS
Pro se representation, see PRO SE REPRESENTATION

Representation of adverse interests by lawyers with Legal Services of NC

99 FEO 3

LEGAL ASSISTANTS
See EMPLOYEES OF LAWYERS

LEGAL DIRECTORIES
Internet directory RPC 241
On-line legal matching service 04 FEO 1
Out-of-state lawyers working in North Carolina law firm RPC 68

LIENS
See CREDITORS OF CLIENT

LETTERHEAD
"Corresponding lawyer," listing out-of-state lawyer as RPC 31
Nonlawyers RPC 126
Out-of-state lawyers RPC 25

LIMITED REPRESENTATION

“Covering” a court proceeding as a favor to another lawyer, client-
lawyer relationship arising from 99 FEO 12

Disclaimer of client-lawyer relationship in advance RPC 244

Ghostwriting pleadings and other documents RPC 114, 08 FEO 3

Limiting objectives of representation RPC 240

Limiting representation to buyer while preparing deed in real estate
transaction 04 FEO 10

Property damage claim, declining to represent plaintiff although repre-

senting plaindff on related personal injury claim RPC 240
Unbundled legal services 05 FEO 10

LOANS
See also ADVANCING FUNDS TO CLIENTS
Costs and expenses of litigation, see COSTS AND EXPENSES OF
REPRESENTATION

Personal injury client, lending money to RPC 80

MAILINGS
See also ADVERTISING AND SOLICITATION
Envelope, extraneous statements on 06 FEO 6, 07 FEO 15
Incorporators of business, letter soliciting representation must contain
advertising disclosure RPC 242
Newcomers on list of Chamber of Commerce RPC 26

MEDIATION
See ALTERNATIVE DISPUTE RESOLUTION

MEDICAL EXPENSES
See CREDITORS OF CLIENT

MISCONDUCT

Affixing excess tax stamps on recorded deed 01 FEO 12

Attribution when using written work of another 08 FEO 14

Citizenship status, reporting to ICE 09 FEO 5

Duty to report misconduct of lawyer, see DUTY TO REPORT

Misrepresentation of prior record level in sentencing proceeding 03
FEO 5

Notary public, compliance with applicable laws when acting as 00
FEO 8

Obtaining medical records 99 FEO 2

Settlement of civil action that includes agreement not to report to law
enforcement 08 FEO 15

Subpoena, misuse of RPC 236, 08 FEO 4, 2010 FEO 2

Threatening immigration prosecution 05 FEO 3

Threats involving the criminal justice system 98 FEO 19, 08 FEO 15

MULTIDISCIPLINARY PRACTICE
See also BUSINESS ACTIVITIES, LAW FIRMS
Accounting and legal services offered by same firm 00 FEO 9
Financial products, sale to legal client 01 FEO 9

MULTIPLE REPRESENTATION
Bankruptcy, joint representation of husband and wife in Chapter 13
00 FEO 2
Claimants in personal injury case RPC 251
Confidentiality
-disclosure of information entrusted to lawyer by other client RPC
153
-disclosure of information to employer and workers' compensation
carrier 06 FEO 1
Consent to, effect of one client's revocation of 07 FEO 11
Estate matters, see ESTATES
Family law, joint consultation with lawyer as prospective mediator 2010
FEO 8
File of client, delivery upon termination of representation RPC 178
General contractor and surely, representation of 03 FEO 1
Insurance representation, see INSURANCE REPRESENTATION
Joint consultation with lawyer as prospective mediator 2010 FEO 8
Parent and child RPC 109, RPC 123
Real estate transactions, see REAL ESTATE TRANSACTIONS
School board and administration
-roles of school board lawyers in administrative proceedings before
the board 08 FEO 2
Spouses for estate planning RPC 229
Workers’ compensation death benefits, representing multiple claimants

for 01 FEO 6

NONLAWYERS
See also EMPLOYEES OF LAWYERS, UNAUTHORIZED PRAC-
TICE OF LAW
Educational seminars, employing nonlawyers to present 08 FEO 6
Employees contacting clients of fomer employer 09 FEO 3
Employing nonlawyer to represent Social Security claimants 05 FEO 2
Fee sharing with nonlawyer/claimant's representative in Social Security

case 03 FEO 10, 05 FEO 6
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Hiring bail-bondsman as part-time investigator RPC 1

Independent title abstractor, using services of RPC 216

Outsourcing legal support services 07 FEO 12

Paralegal
- appearing at calendar call for lawyer 00 FEO 10
- signing lawyer's name to pleading 06 FEO 13
- supervision of residential real estate closing by 99 FEO 13, 01

FEO 4, 01 FEO 8, 02 FEO 9

Letterhead, see LETTERHEAD

Prosecutor's administrative assistant, supervision of plea negotiations by
RPC 152

Real estate closing, paralegal’s role in 99 FEO 13, 02 FEO 9

Real estate closing, nonlawyer's role in  Authorized Practice Advisory
2002-1

Social service agency, execution of adoption papers as accommodation
for RPC 139

Supervision of an independent paralegal 99 FEO 6

Unemployment hearing, supervision of nonlawyer at 09 FEO 10

NOTARY PUBLIC
Lawyer as
-notarizing documents in proceedings in which lawyer appears RPC
136
-compliance with applicable laws 00 FEO 8

OF COUNSEL DESIGNATION
Guidelines for designation RPC 34, RPC 85
Out-of-state lawyer RPC 25, RPC 34
Out-of-town lawyer RPC 85

OUT-OF-STATE LAWYERS
Legal directory listing, see LEGAL DIRECTORIES
Letterhead, see LETTERHEAD

PARALEGALS
See EMPLOYEES OF LAWYERS

PARTNERSHIPS
See also LAW FIRMS
Adpvertising or holding out as RPC 116
Forming law partnership of professional corporations 04 FEO 13
Sharing office space and expenses RPC 116

PAYMENT
See FEE AGREEMENTS, FEES

PERJURY
See also CANDOR TOWARD TRIBUNAL
Client perjury in deposition, response to  RPC 203
Criminal representation
-false identity, client testifying under RPC 33
Disclosure of client's criminal record RPC 33
Driving record, withholding information about 98 FEO 5

PERSONAL INJURY REPRESENTATION
Advancing funds to client, see ADVANCING FUNDS TO CLIENTS
Automobile accident representation, see INSURANCE REPRESEN-
TATION
Communications with adverse parties, see COMMUNICATIONS
WITH ADVERSE PARTIES
Communications with witnesses, ssee COMMUNICATIONS WITH
WITNESSES
Contingent fees, see CONTINGENT FEES
Disbursement of settlement funds
-in reliance on bank's funding schedule 06 FEO 8
-upon deposit of funds provisionally credited to trust account
01 FEO 3
-see also CREDITORS OF CLIENT
Insurance representation, see INSURANCE REPRESENTATION
Medical records, obtaining by subpoena 99 FEO 2, 2010 FEO 2

Multiple representation, see MULTIPLE REPRESENTATION
PERSONAL REPRESENTATIVES OF ESTATES

Confidential information, disclosure of deceased client's confidences in
a will contest proceeding 02 FEO 7
Confidential information, disclosure to substitute personal representa-
tive RPC 195
Conflicts of interest
-co-executor, seeking to remove 99 FEO 4
-former personal representative, defending against claim brought by
estate formerly represented by lawyer RPC 137
-personal representative, representing in individual and official capac-
ities RPC 22
-personal representative, secking removal of 02 FEO 3

PHYSICIANS
See also CREDITORS OF CLIENT, COMMUNICATION WITH
WITNESSES

PREPAID LEGAL SERVICES
Disclosure in fee petition 01 FEO 1
Participation in
-plan owned by member of lawyer's family RPC 71
-plan that does not satisfy Rules of Professional Conduct 06 FEO 4
Solicitation RPC 71

PROFESSIONAL CORPORATIONS
See LAW FIRMS

PROFESSIONALISM AND COURTESY

Calendar call, responsibility to lawyer who fails to appear RPC 208

Confidential information of third parties, protecting 06 FEO 10

Default, notifying opposing lawyer prior to obtaining an entry of RPC
212

Metadata, prohibition on use of 09 FEO 1

Receipt of inadvertently disclosed documents from opposing party RPC
252

Recording conversation with opposing counsel RPC 171

PROSECUTORS
See also CRIMINAL REPRESENTATION
Communication with unrepresented person charged with a traffic
infraction RPC 189
Conflicts of interest

-school board, service on RPC 95

Dismissal
-of charges against incarcerated person, duty to notify appropriate
authorities RPC 197

-of DWI when suppression order eliminates evidence of 09 FEO 15
Investigation oversight, communication with employees of corporate
target during 99 FEO 10
Nonlawyer assistant, see NONLAWYERS
Plea agreement and negotiation
-charitable contribution as condition of RPC 204
-disclosure of material terms RPC 152
-waiver of allegation of prosecutorial misconduct RPC 129
-waiver of appellate and post-conviction rights RPC 129
Scheduling cases, using discretion of prosecutor to coerce a plea agree-
ment RPC 243
Sentencing proceeding, misrepresentations to court 03 FEO 5
Undercover officer planted in jail cell of represented criminal defendant

97 FEO 10
PRO SE REPRESENTATION

Assisting pro se litigant without making an appearance or disclosing
assistance 08 FEO 3

Communications with unrepresented prospective defendant in personal
injury action RPC 194

Confession of judgment, preparation for unrepresented adverse party

RPC 165
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Ghostwriting for pro se litigant 08 FEO 3

Indigent persons, assistance from legal aid agency RPC 114

Preparation of pleading for adverse pro se party 02 FEO 6, 09 FEO 12

Prosecutor, communication with unrepresented person charged with
traffic infraction RPC 189

Stand-by defense counsel in capital case, duties of RPC 198

Uninsured motorist, communication with after uninsured motorist car-
rier has elected to defend in name of defendant RPC 193

Unrepresented heir of estate, communication with 07 FEO 1

Unrepresented insured, communication with to present settlement
demands RPC 15

Unrepresented prospective defendant in personal injury action, commu-
nications with RPC 194

PROSPECTIVE CLIENTS
Consultation fee, payment creates client-lawyer relationship 06 FEO
14
Consultation with lawyer as prospective mediator 2010 FEO 8
Duties to prospective clients, in general 03 FEO 8
Prospective client, duty of confidentiality may prevent adverse represen-

tation RPC 246
PUBLIC DEFENDERS

Conflicts of interest

-codefendants RPC 65

-school board, service on RPC 105
Funds of client RPC 4
Multiple representation RPC 65

PUBLIC OFFICIAL, LAWYER SERVING AS
Conflicts of interest
- cross examination of law enforcement officer by defense lawyer
who is elected official RPC 63, 07 FEO 16
-partner's suit against governing body upon which lawyer serves
RPC 53, 02 FEO 2
-suing nonprofit hospital when partner serves on board of trustees
RPC 160, see also 02 FEO 2
Defense of criminal defendants while serving as county commissioner
or city council member RPC 63, 07 FEO 16
District attorney, see PROSECUTORS
Disqualification of lawyer/commissioner from representation of crimi-
nal defendants RPC 73
Election to county board of commissioners of partner of firm that rep-
resents county, effect RPC 130
Government employee, lawyer as, sse GOVERNMENT LAWYERS
Imputed disqualification
-defense of criminal defendants while partner is serving as county
commissioner RPC 63, RPC 73, 07 FEO 16
Prosecutor, see PROSECUTORS
School board, representation of while serving as county commissioner
RPC 63
Unauthorized practice of law in quasi-judicial proceeding before local
government body, response to 07 FEO 3

PUBLICITY, TRIAL

-duties when lawyer believes title company engaged in unauthorized
practice of law 09 FEO 2

-mortgage brokerage owned by lawyers, closing transactions brokered
by RPC 248

-placing title insurance in spouse’s title insurance agency 2009 FEO
14

- presence of attorney 99 FEO 13, 01 FEO 4, 01 FEO 8, 02 FEO
9, Authorized Practice Advisory 2002-1

-recording before disbursement upon lender's instructions RPC 44

-recording costs, payment for deposited in trust account RPC 47

-recording discontinued upon buyer's instructions 08 FEO 7

-supervising paralegal 99 FEO 13, 01 FEO 4, 01 FEO 8, 02 FEO 9

-upon deposit of loan check that lender's agreement purports to
make certified RPC 232

-witness closings 98 FEO 8

Conditional delivery of deed 07 FEO 9

Conditional delivery of trust account checks to real estate agent before

depositing loan proceeds and recording RPC 44, RPC 78

Confidentiality, client's lien affidavit RPC 113

Conflicts of interest

-borrower and lender, representation of both in residential transac-
tion RPC 210

-borrower's lawyer rendering opinion to lender RPC 101, RPC 121,
RPC 210

-buyer and developer, representation of both in residential transac-
tion 97 FEO 8

-buyer and seller, representation of both in residential transaction
RPC 210, 97 FEO 8

-closing transaction brokered by agency with which lawyer is a real-
tor RPC 201

-closing transaction brokered by relative of closing lawyer RPC 188

-closing transaction brokered by secretary who is also real estate agent
RPC 88

-developer who is regular client, representation of buyer in residential
transaction 97 FEO 8

-mortgage brokerage owned by lawyers, closing transactions brokered
by RPC 248

-real estate brokerage owned by lawyers, closing transactions bro-
kered by RPC 49

-rendering title opinion to title insurance company when lawyer
owns stock in title insurance agency RPC 185

-rendering title opinion upon property in which lawyer has a benefi-
cial interest  RPC 83

-trustee and lender, common representation in dispute with borrower

04 FEO 3

Deed, preparation of without representing seller 04 FEO 10
Deed of trust, obtaining cancellation from lender after payoff 99 FEO 5
Disbursement

-against provisional credit to trust account RPC 86, RPC 191
-of closing funds after buyer instructs not to disburse 99 FEO 9, 07
FEO 9, 08 FEO 7

Disbursement of closing funds after buyer instructs not to disburse 99

FEO 9, 08 FEO 7

Civil trial 98 FEO 4 Earnest money, receipt prior to closing RPC 86
Escrow accounts, see ESCROW ACCOUNTS
REAL ESTATE TRANSACTIONS Foreclosures, see FORECLOSURES

See also FORECLOSURES, UNAUTHORIZED PRACTICE
OF LAW

Affixing excess tax stamps on recorded deed 01 FEO 12

Approved attorney lists of lenders RPC 57

HUD Settlement Statement, misrepresentation of disbursements on

RPC 86

Independent title abstractor, using services of RPC 216
In-house counsel to lender, preparation of closing documents by RPC 40

Audit of real estate trust account by title insurer 08 FEO 13 Lender, exclusive representation of RPC 40, RPC 41

Brokerage owned by lawyers RPC 49
Closings
-costs, establishing interim account for 05 FEO 11

Lender's preparation of closing documents RPC 41
Mortgage brokerage owned by lawyers, representation as closing agent

or to certify title prohibited RPC 248

-disbursements against provisional credit RPC 191 Paralegal, supervising in residential closing 99 FEO 13, 01 FEO 4, 01

-disbursements, following lender's instructions RPC 44
-discontinued upon buyer's instructions 08 FEO 7
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Obtaining canceled deed of trust following residential real estate closing
99 FEO 5

Provisional credit to trust account upon deposit of lender check, dis-
bursement against RPC 86, RPC 191

Realtor/lawyer, closing transactions brokered by agency with which
lawyer is a realtor RPC 201

Rescission, closing lawyer's representation of buyer in action for 07
FEO 9

Secretary who is also real estate agent RPC 88

Seller
-closing lawyer's representation of and receipt of fee from RPC 86
-preparation of deed without representation of 04 FEO 10

Tax Foreclosure 06 FEO 5

Tax stamps, affixing excess stamps on recorded deed 01 FEO 12

Title agency
-ownership of 99 FEO 6
-placing title insurance in spouse’s title insurance agency 2009 FEO 14

Title notes
-access to by lawyer who departs firm RPC 227
-releasing to client RPC 169, RPC 227

Title search
-tacking onto existing title insurance policy RPC 99, 2009 FEO 17
-title abstract service RPC 29

Trust account
-audit by title insurer 08 FEO 13
-disbursement against provisional credit to RPC 86, RPC 191
-disbursement in reliance on bank's funding schedule 06 FEO 8
-interim account for closing costs 05 FEO 11

Witness closings 98 FEO 8

RECORDED CONVERSATIONS
Illegal tape recording, use in trial RPC 192, RPC 220
Opposing counsel, recording conversation with RPC 171

REPORTING PROFESSIONAL MISCONDUCT
See DUTY TO REPORT

RESTRICTIVE COVENANTS
Buyout agreement, valuing effect of lawyer's departure in 07 FEO 6
Employment agreement restricting right to practice 01 FEO 10
Settlement agreement restriction on lawyer's representation of similarly

situated claimants RPC 179, 03 FEO 9

RETAINER AGREEMENTS
See RETAINER FEES

RETAINER FEES
Nonrefundable retainers RPC 50, RPC 158, 97 FEO 4, 00 FEO 5,
08 FEO 10

RETIRED LAWYERS
Division of fees with, see DIVISION OF FEES BETWEEN
LAWYERS
Name of firm RPC 13
Restricting practice, agreement with RPC 13

SCREENING
Duties to prospective clients, in general 03 FEO 8

SECRETARIES
See EMPLOYEES OF LAWYERS

SERVICE OF PROCESS
Evade, advising a client to 98 FEO 2

SETTLEMENTS
Advising multiple clients about 03 FEO 12
Client's exclusive authority to settle RPC 145
Conditions imposed upon
- agreement not to report to law enforcement authorities 08 FEO 15
-agreement not to report sexual misconduct of mental health profes-

sional to licensing authorities RPC 159
-agreement not to reveal confidential information 03 FEO 9
-conditional delivery of settlement proceeds, lawyer's duty upon
receipt of proceeds RPC 127
-employment agreement with lawyer, lawyer's approval of client's set-
tlement RPC 145
-restriction on lawyer's representation of similarly situated claimants
against opposing party RPC 179
-settlement with lawyer prohibiting disclosure of lawyer's misconduct
RPC 84
Contflicts of interest
-minor plaintiff, court approval of settlement, compensation of
minor's lawyer paid by carrier RPC 167
Contingent fee, structured settlement RPC 141
Creditors of client, see CREDITORS OF CLIENT
Decision-making authority of client, disbursement of settlement pro-
ceeds RPC 125
Disbursing proceeds
- as directed by client RPC 69
-upon deposit of funds provisionally credited to trust account
01 FEO 3
-see also, CREDITORS OF CLIENT
Disclosure of client's death during negotiations RPC 182
Financing company, referring client to 06 FEO 2
Lien, withholding settlement proceeds to pay RPC 69, RPC 125
Lump sum settlement, representation of parent and child RPC 109
Medical providers' liens, payment of RPC 69, RPC 125
Misconduct, duty to report
-agreement not to report sexual misconduct of mental health profes-
sional to licensing authorities RPC 159
-check disbursement in violation of agreement RPC 127
Negotiation of, communication with adverse party, ssce COMMUNI-
CATIONS WITH ADVERSE PARTIES
Plea agreement, cooperation on in conjunction with RPC 225
Representation of clients with similar claims after participation in a con-
fidential settlement agreement for another client 03 FEO 9
Sealing settlement agreement involving municipality, cooperation of
plaindiff's attorney RPC 179
Structured settlement, contingent fee RPC 141
Threats involving the criminal justice system 98 FEO 19

SOLICITATION
See ADVERTISING AND SOLICITATION

SPECIALIZATION
Advertising specialty RPC 43
Designation of RPC 43

SUBPOENAS
For production of documents without hearing, deposition or trial
08 FEO 4
Misuse of subpoena process RPC 236, 99 FEO 2, 2010 FEO 2
Obtaining medical records 99 FEO 2, 2010 FEO 2

TEMPORARY LAWYERS
Contracting with lawyers from independent placement service RPC 38
Leasing lawyers from nonlawyer company RPC 104
Outsourcing legal support services 07 FEO 12

TERMINATION OF REPRESENTATION
See WITHDRAWAL FROM REPRESENTATION

TRADE NAME
See ADVERTISING AND SOLICITATION
Departed firm owner's surname used in firm name 06 FEO 20
Implying affiliation with financial planning company 04 FEO 9
Misleading URL 05 FEO 14
URL for firm website is trade name 05 FEO 8
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TRIAL CONDUCT AND PRACTICE
Attribution when using written work of another 08 FEO 14
Calendar call,
-paralegal appearing for lawyer at 00 FEO 10
- responsibility to opposing lawyer who fails to appear RPC 208
Default, notifying opposing lawyer prior to obtaining an entry of
RPC 212
Filing suit after the statute of limitations has run 03 FEO 13
Frivolous claim, resisting incompetency petition as 98 FEO 16
Illegal tape recording, use of RPC 192
Insufficient evidence, duty to dismiss DW1I charge 09 FEO 15
Judge who is client, appearance before 97 FEO 1
Judge who is family member, appearance before 05 FEO 1
Misrepresentation of prior record level in sentencing proceeding 03
FEO 5
Notice of appeal in court-appointed juvenile case, filing to preserve
client's rights although lawyer does not believe appeal has merit
08 FEO 17
Obtaining medical records 99 FEO 2
Offensive tactics, avoiding at calendar call RPC 208
Pro se litigant, see PRO SE REPRESENTATION
Publicity in civil trial 98 FEO 4
Representation of absent respondent in dependency proceeding 03
FEO 16
Statute of limitations, filing suit after elapsed 03 FEO 13
Subpoena
- for production of documents without hearing, deposition or trial
08 FEO 4
- process, misuse of RPC 236, 99 FEO 2, 2010 FEO 2
Threats involving criminal justice system 98 FEO 19

TRUST ACCOUNTS
See also CLIENT FUNDS AND PROPERTY, ESCROW
ACCOUNTS
Abandoned funds RPC 89, RPC 149, RPC 226
-dormancy fee on 06 FEO 15
Advance payments deposited in trust account
-fees RPC 50, RPC 158, 05 FEO 13
-litigation costs RPC 51
-recording costs RPC 47
Audit of real estate trust account by title insurer 08 FEO 13
Bank, selection of and Y2K considerations 98 FEO 15
Business account, linking for purpose of determining interest or service
charges RPC 150
Cashing check for client RPC 4
Chargebacks from credit card payments, protection against 97 FEO 9
Client's funds for costs, depositing in RPC 47, RPC 51
Commingling
-by bank for interest accrual or service charge assessment RPC 150
-credit card account that avoids 09 FEO 4
Conditional delivery of trust account checks before depositing loan pro-
ceeds RPC 78
Costs, deposited in RPC 158
Costs of closings, establishing interim account for 05 FEO 11
Credit card, accepting fees paid by RPC 247, 97 FEO 9, 09 FEO 4
Digital records for 01 FEO 14
Disbursement in reliance on bank's funding schedule 06 FEO 8
Disputed fees, transfer from trust account to lawyer upon certain condi-
tions 06 FEO 16
Division of fee with former firm 03 FEO 11
Dormancy fee on unclaimed funds 06 FEO 15
Escheat of abandoned funds RPC 89, RPC 149
Lien on funds deposited in, see CREDITORS OF CLIENT
Nonrefundable retainer fees RPC 50
Out-of-state trust accounts RPC 96
Provisional credit
-disbursement against RPC 86, RPC 191, 01 FEO 3

-disbursement in reliance on bank's funding schedule 06 FEO 8
Purchasing money order for client RPC 4
Real estate closing, disbursement against provisional credit RPC 191
Records
-documenting the handling of trust funds RPC 86
-retaining CD-ROM with digital images of trust account checks
01 FEO 14
Selecting a bank, Y2K considerations 98 FEO 15
Settlement funds, disbursement without consent of client prohibited
RPC 75
Title insurer, audit of real estate trust account by 08 FEO 13

TRUSTEE ON DEED OF TRUST
See also FORECLOSURES
Foreclosure, lawyer as trustee, see FORECLOSURES
Representation in purchase of foreclosed property 06 FEO 3

UNAUTHORIZED PRACTICE OF LAW
Disbarred lawyer, employment in law office 98 FEO 7
Duty to report lawyer assisting title company engaged in 09 FEO 2
Insurance company, representation of insured and others by lawyer who
is employee of, guidelines RPC 151
Nonlawyer's role in real estate closing Authorized Practice Advisory
2002-1
Outsourcing legal support services 07 FEO 12
Paralegal
- appearing at calendar call for lawyer 00 FEO 10
- closing residential real estate transaction for lawyer 99 FEO 13, 01
FEO 4, 01 FEO 8, 02 FEO 9
-signing lawyer's name to pleadings 06 FEO 13
Quasi-judicial proceeding
-representation by nonlawyer at, Authorized Practice Advisory 2006-1
-duties of lawyer relative to representation by nonlawyer at 07 FEO 3
Real estate closing, participation in when title prepared by another
98 FEO 8, 09 FEO 2
Seminars on law for members of public conducted by nonlawyer
08 FEO 6
Unemployment hearing, supervision of nonlawyer at 09 FEO 10

UNBUNDLED LEGAL SERVICES
Virtual law practice and 05 FEO 10

UNDERINSURED MOTORIST
See INSURANCE REPRESENTATION

UNINSURED MOTORIST
See INSURANCE REPRESENTATION

WAIVERS
See CONFIDENTIALITY, CONFLICTS OF INTEREST.

WEB PAGE
See ADVERTISING AND SOLICITATION

WITHDRAWAL FROM REPRESENTATION
Client's disappearance, withdrawal upon RPC 223, 03 FEO 16
Charging client for motion to withdraw 07 FEO 8
Files, return upon, see FILES OF CLIENT, TERMINATION OF

REPRESENTATION

Frivolous claim, upon GAL insisting on filing 06 FEO 9
Lawyer's duties when client revokes consent to conflict 07 FEO 11
Uninsured motorist represented by lawyer retained by insurance carrier

RPC 8

WITNESSES
See COMMUNICATIONS WITH WITNESSES

WITNESS, LAWYER AS
Child support enforcement action 2010 FEO 5
Employee of lawyer as witness, sce EMPLOYEES OF LAWYERS
Estate matters RPC 142
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Opposing party, witness for RPC 207
Withdrawal, in criminal case RPC 221

WORKERS' COMPENSATION

Alias of client, disclosure of 08 FEO 1

Communications with adverse party RPC 67

Communication with represented claimant through private investigator
03 FEO 4

Communication with treating physician RPC 224

Division of fee with former firm 03 FEO 11

In-house legal counsel for carrier, representation of carrier and insured
RPC 151

Multiple representation of claims for death benefits 01 FEO 6
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